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PREFACE 


This book contains an accourtt ofour présent knowledge of the 
histoiy and of the outlines of the System of Islande law. It is 
intended for two groupa of readers: students of history, social 
sciences, and comparative law on the one hand, and on the 
other, students of Arabie who might wish to embark upon this 
parti cularly important and attractive branchof Islande studies. 
Islande law provides us with a remarkable example of the 
possibilités of legal thought and of human thought in general, 
and with a key to understanding the essence of one of the great 
world religions. This book is concemed with the unique 
historical phenomenon of Islande law as such, and not with the 
contemporary laws of those countries in the Near East and else- 
where where Muslims live. I am writing as a student of Islam 
and of that manifestation of Islam which is Islande law, and 
not as a lawyer, or a comparative lavvyer, or a sociologist. 
Nevertheless, as a student of the history of Islam, I hâve tried 
to refer the development of Islande law to the development of 
Islande society, and to integrate the historical and systematic 
sections of this book as far as the présent State of our knowledge 
allows. In order to keep my account within reasonable limits, 
I hâve had to restrict myself to the history of Islamic law within 
the orthodox or Sunni communîty, leaving aride the separate 
developments of Shiite and Ibâdi law, and to choose, in the 
systematic section, the doctrine of one of the orthodox schools 
of law, the Hanafî ; I hâve, however, not heritated to extend 
the bibliographies to ail orthodox schools and to Shiite and 
Ibâdi law. 

The bibliography forms an essentîal part of this book; it 
is intended for both groups of its potential readers, but I hâve 
not aimed at bibliographical completeness. In particular, I 
hâve omitted those publications which are now of historical 
interest only, or do not add substantially to what has been said 
in the text, or fall short of présent scholarly standards; I hâve 
been sélective, too, with regard to the writings of modem 
lawyers on technical points of Iriamic law as applied in 


PREFACE 


vi 

contemporary practice* I trust that the short indications of the 
main Arabie sources* both m the historical and in the systematic 
section* will be sufficient for students of Arabie; for the sake of 
other readers of thU book* I hâve referred to translations of 
Arabie texte to the widest possible extent* Those publications 
which in my opinion are partdcularly useful for further study of 
the subjects in question bave been marked by an asterisk, and 
those which Iconsiderindîspensable*byadagger;itgoeswithout 
saying that these indications do not imply any derogatory 
comment on the other tides included in the bibliography, 

1 hâve covered substantially the same field in two previous 
publications, Esquisse d'une histoire du droit musulman * Paris* 1953* 
for the historical section, and G. Bergstràsser's Gtundzüge des 
islamischen Rechts, Berlin and Leipzig* 1935* for the systematic 
section. The présent book* not merely a restatement but the 
resuit of continuous work on the subject over a number of years, 
is intended to supersede both. I should like to acknowledge the 
courtesy of the Middle East Institute in Washington in allowing 
me to draw on the text of my contribution to the volume Law 
in the Middle East. 

I S. 


February 1964 


PREFACE TO THE SECOND IMPRESSION 

In this second impression* I hâve made only very few minor 
changes, but hâve brought the bibüography up to date. 

J. S. 


Juty 1963 
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INTRODUCTORY 


The sacred Law of Islam* is an all-embracing body of religions 
dudes, the totality of Allah's commanda that regulate the life 
of every Muslim in ail its aspects; it comprises on an equal 
footing ordinances regarding worship and ritual, as well as 
political and (in the narrow sense) legal mies. It is with these last 
that this book is çoncemed. This restriction is histoiically and 
systemadcally justified; 1 it must, however, be kept in mind 
that the (properly speakîng) legal subject-matter forma part of 
a System of religious and ethical mies. 

Islande law is the epitome of Islande thought, the most 
typical manifestation of the Islande way of life, the core and 
kernel of Islam itself. The very term Jikk, 'knowledge*, shows 
that early Islam regarded knowledge of the sacred Law as 
the knowledge par excellence. Theology has never been able to 
achieve a comparable importance in Islam; only mysticism was 
strong enough to challenge the ascendancy of the Law over 
the minds of the Muslims, and often proved victorious. But 
even at the présent time the Law, including its (in the narrow 
sense) legal subject-matter, remains an important, if not the 
most important, élément in the struggle which is being fought 
in. Islam between traditionalism and modérais m under the 
impact of Western ideas. Apart front this, the whole life of the 
Muslims, Arabie literature, and the Arabie and Islande disci- 
plines of learning are deeply imbued with the ideas of Islande 
law ; it is impossible to understand Islam without understanding 
Islande law. 

Islande law is a pardcularly instructive example of a 'sacred 
law*. It is a phenomenon so different from ail other forms of 
law — notwithstanding, of course, a considérable and inévitable 
number of coïncidences with one or the other of them as far as 

1 jftari'a, shar\ the aacred Law;JS£A, the science of the shari'a-,fa%lh (p^fukahà'), 
the «pecîalist în fikh. 9 Cf, beloiv, pp, ii2 t ïoq f* 
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subject-matter and positive enactments are concemed — that its 
study is indispensable in order to apprecïate adequately the fuli 
range of possible legal phenomena, Even the two other repré- 
sentatives of a'sacred law* which are historically and geographi- 
caUynearesttoit»Jewishlawand Canon law, are sensibly different. 

Both Jewish law and Canon law are more uniform than 
Islamîc law, The history of Jewish law, it is true, shows a break 
between the law of a sovereign State and that of the Dispersion, 
but the spirit of the legal matter in the later parts of the Old 
Testament is already very dose to that of the Talmud* Islam, 
on the other hand, represented a radical breakaway from Arab 
paganxsm; Islamic law is the result of a scrutiny, from a reli- 
gious angle, of legal subject-matter which was far from uni- 
form, comprising as it did the various componems of the laws 
of Arabia and numerous éléments taken over from the peoples 
of the conquered territories. Ail thîs was unified by being 
subjected to the same kind of scrutiny the impact of which varied 
greatly, being almost non-existent in some fields, and in others 
originating novel institutions. Thisinner duality of legal subject- 
matter and religious norm is additional to the outward variety 
of legal, ethical, and ritual rules which fr typical of a ‘sacred 
law*. Jewish law was buttressed by the cohésion of the corn- 
munity, reinforced by pressure from outside; its rules are the 
direct expression of this feeling of cohésion, leading to the re- 
jection of ail dissenticnts. Canon and Islande law, on the 
contrary, are dominated by the dualism of religion and State, 
where the State is not, in contrast with Judaism, an alien power 
but the political expression of the same religion. But their 
antagonism took on different forms; in Christianity it was the 
struggle for political power on the part of a tightly organized 
ecclesiastical hierarchy, and Canon law was one of its political 
weapons. Islam, on the other hand, was never a ‘Church’, 
Islamîc law was never supported by an organized power, 
consequently there never developed a real trial of strength; 
there merely existed a discordance between the sacred Law and 
the reality of actual practice of which the régulations framed by 
the State formed part, a gap more or less widt according to place 
and time, now and then on the point of being closed but con- 
tinually reasserting itself. 

There were two important changes of direction within the 
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history of Islamic law; one was the introduction at an early date 
ofa legal theory which not onlyignoredbut denied the existence 
in it of ail éléments that were not in the narrowest possible sense 
Islamic, and which reduced its material sources to the Koran 
and the example of the Prophet; 1 the second, which began only 
ïn the présent century, is modemîst législation on the part of 
contemporary Islande govemments, which does not merely 
restrict the field in which the sacred Law is applied in 
practice but interfères with the traditional form of this law 
itself. 1 Again this interférence does not take the form ofa struggle 
for power between competing organizations, it poses itself not 
in the terms of replacing the sacred by a modem secular law 
but of renovating its traditional form, and the postulate that 
Islam as a religion ought to regulate the sphere of law as well, 
remains unchallenged. 

Neither is Islamic law uniform at any point of its develop- 
ment. From the outset the gubject-matter out of which it was 
created varied from place to place, and these geographical 
différences account for much of the divergencies between the 
ancient schools of law. Some of the later schools of law perpetu- 
ated some of their predecessors, while other later schools arose 
from différences in the principles and methods of legal reason- 
ing. The sects of the Ibâdls and of the Shîites, too, developed 
their own legal Systems. Within orthodox Islam,' however, the 
strongly pronounced ‘catholîc instinct’ of Islam led to the 
recogniüon of the four surviving later schools as equally valid 
alternate interprétations of the sacred Law. 

Islamic law came into being and developed against a varied 
political and administrative background. The iifetime of the 
Prophet was unique in this respect; it was foilowed by the 
turbulent period of the Caliphs of Médina (9-40 of the hijra, 
a.d. 632-61). The rule of the Umayyads, the first dynasty in 
Islam (41-132 of the hijra, a.d. 661-750), represented, in many 
respects, the consummation of tendencies which were inhér- 
ent in the nature of the community of the Muslims under 
the Prophet. During their rule the framework of a new Arab 
Muslim society was created, and In this society a new adminis- 
tration of justice, an Islamic jurisprudence, and, through it, 
Islamic law itself came into being. The Umayyads were 
* Cf. bdow, Chapter 9. * CT. bdow, Chapter 15. 
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ovcrthrown by the 1 Abbâsids, and the early 'Abbàsids attemptcd 
to make Islande law^ which was then still in its formative période 
the only law of th« State. They were successful in so far as the 
kâtfh were henceforth bound to the sacred Law, but they did 
not succeed in achievîng a permanent fusion of theory and 
practice, of political power and sacred Law, There followed 
the graduai dismemberment of the Islande Empire to which it 
is, in the nature of things, difficult to assign definite dates but 
which was well on its way about the year 300 of the hijra or 
about A,D. 900, Now Islande law profited from its remoteness 
from political power; it preserved its stability and even provided 
the main unifying element in a dlvided world of Islam, The 
modem period, in the Western sense of the term, saw the rise of 
two great Islande States on the ruins of the previous order, the 
Ottoman Empire in the Near East and the Mogul Empire in 
India; in both empires in their hey-days (the sixteenth and the 
seventeenth century respectively) Islamic law enjoyed the 
higheat degree of actual effîciency which it had ever possessed in 
a socîety of high material civilization since the early 'AbMsid 
période The symbiosis, in the wake of Western political control, 
of Islande law and of Western laws in British India and in 
Âlgeria (starting in the eighteenth and in the nineteenth century 
respecdvelyj, gave birth to two autonomous legal Systems, 
Anglo-Muhammadan law and Droit musulman algérien . Finally, 
the réception of Western political ideas in the Near East has 
provoked, in the présent century, an unprecedentcd movement 
of modendst législation, 

Although Islamic law is a ‘sacred law’, it is by no means 
essentialiy irratîonal ; it was created not by an irrational process 
of continuous révélation but by a rational method ofînterpre- 
tation, and the religious standards and moral rules which were 
introduced into the legal s ubject-matter provided theframework 
for its structural order. On the otherhand, its formai jurîdical 
character is little developed; it aims at provtding concrète and 
material norms, and not at imposing formai rules on the play 
of contendmg interests. It has, therefore, not easily lent itself to 
the technical treatment applied to it by modem lawyers in the 
majority of contemporary Islande States. It possesses a pro- 
nounced private and individualistic character; it is, in the last 
resort, the sum total of the personat privilèges and duties of ail 
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individuels* One of the most striking features of traditional 
Islamic law îs the casuistical method which is closely connected 
with the structure of ita legal concepts, and both are the outcome 
of an analogical, as opposed to an analytical, way of thinking 
whïch pervades the whole of it. Islande law représente an ex- 
trême case of a ‘juriste’ law’ ; it was created and developed by 
private spécialiste; legal science and not the State plays the part 
of a legislator, and seholarly handbooks hâve the force of law. 
This becamc possible because Islande law successfully claimed 
to be based on divine authorïty, and because Islamic legal 
science guaranteed ite own stability and continuity. The tradi- 
tionalism of Islamic law, typical of a ‘sacred law’, is perhaps 
ite most essential feature. These considérations on the nature 
of Islande law will be developed in greater detail in the last 
chapter of this book. 1 

The scholarly investigation of Islamic law is stili în its begin- 
nings, This cornes partly from the infinité variety and compléxity 
of the subject, partly from ite position on the borderline between 
Islamic and legal studies, and partly from two unexpected 
developments which hâve occurred in the présent génération; 
on thé one hand, our ideas conceming the early history of 
Islamic law hâve undergone a considérable change and whole 
new horizons hâve been opened for research, and on the other, 
modem législation in a number of Islamic cou n tri es has added, 
after a long period of near-immutability, a new and, as yet, 
unfinished chapter to ite more than millenary history, 

1 Cf. bdow, Chapter 


HISTORICAL SECTION 


2 

THE PRE-ISLAMIC BACKGROUND 

i . The legal institutions of Arabia in the time of Muhammad 
were not altogether rudimentary. There was, first, the custo- 
mary law of the majority of the Arabs, the Bédouins, which, 
though primordial in character, was by no means simple in its 
rules and in their application. It is known to us to a limited 
extent, and in its general character rathcr than in its details, 
through pre-Islamic and early Islatnic poetry and through the 
taies of the tribes. The comparable conditions which hâve 
survived among the Bédouins of modem times enable us to 
control the information of the literary sources. Whereas 
investigation of cases and evidence are dominated by sacral 
procedures, such as divination, oath, and curse, the positive law 
of the ancient Arabs is decidedly profane, matter-of-fact, and 
informai; even their penal law is reduced to questions of com- 
pensation and payment. 

9 . Mecca, however, was a trading city in {admittedly modest) 
commercial relations with South Arabia, Byzantine Syria, and 
Sassanian Iraq ; the city of Tâ’if was another centre of long- 
distance trade, and Médina was the chief town of an intensively 
cultivated group of oases of palm-trees with a strong colony of 
Jews, probably mostly Arab converts. It is likely that these and 
pérhaps other towns in Arabia possessed laws more highly 
developed than those of the Bédouins. We can form some idea 
of the character of commercial life in Mecca and of the kind of 
law which it présupposés, including the technique of loans with 
interest. An important source of information on commercial law 
and practice in Mecca in the time of Muhammad is provided 
by the Koran, in its extensive use of commercial technical ternis, 
many of which are legally relevant. This customary commercial 
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law of Mecca was enforced by the traders among themselves, 
in mucb the same way as was the Law Merchant in Europe. 
There are some traces of agricultural contracts, which may be 
postulated for Médina, too. It must not be assumed, however, 
that the outlines of the Islamic law of property, contracts, and 
obligations formed already part of the customary law of the 
pre-Islatnic Arabs; the reasoning on which this assumption was 
based has been invalidated by more recent research into the 
history of Islande law. 

3. The law of personal status and family, of inheritance, and 
crindnal law were domînated, both among the Bédouins and 
among the sedentary population, by the ancient Arabian 
tribal System. This System implied the absence of legal protection 
for the individual outside his tribe, the absence of a developed 
concept of criminal justice and the réduction of crimes to torts, 
the responsibility of the tribal group for the acts of its members, 
and therelbre blood feuds, mitigated by the institution of blood- 
money. Ail these features and institutions, more or less deeply 
modified by Islam, bave left their traces in Islamic law. 

The relations of the sexes in pre-Islamic Arabia were charac- 
terized not so much by polygamy, which certainly existed, as 
by the frequency of divorce, loose unions, and promiscuity, which 
somedmes make it diilicult to draw a line between marnage 
and prostitution. There were différences in the law of family 
and marnage between Mecca and Médina, and no doubt other 
places as well. Slavery and concubinage with slave women were 
taken for granted. 

4. The absence of an organized political authority in Arab 
society, both Bédouin and sedentary, implied the absence ofan 
organized judicial System. This does not mean that private 
justice or self-heîp prevailed in settling disputes concerning 
rights of property, succession, and torts other than homicide. 
In these cases, if protracted negotiation between the parties lcd 
to no resuit, recourse was normallyhad to an arbitra tor (hakam). 
The arbitrator did not belong to a particular caste; the parties 
were free to appoint as hakam any person on whom they agreed, 
but he was hardly ever the cbiêf of the tribe. A hakam was chosen 
for his penonal qualities, for his réputation, because he belonged 
to a family fa mous for their compétence in deciding disputes, 
and above ail, perhaps, for his supernatural powers which the 
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parties often tested beforehand by making him divine a secret. 
Because these supematural powers were most corrunonly found 
among soothsayers (AôAtn), these Last were most frequently 
chosen as arbitrators. The parties had to agréé not only on the 
choice of an arbîtrator, but on the cause of action, the question 
which they were to submit to him. If the hakam agreed to act, 
each party had to provide a securîty, eitherpropertyor hostages, 
as a guarantee that they would abide by his decision. The 
decision of the hakam t which was final, was not an enforceable 
judgment (the execution had indeed to be guaranteed by the 
security), but rather a statement of right on a disputed point. 
It therefore became easily an authoritative statement of what 
the customary law was, or ought to be; the function of the 
arbitrator merged into that of a lawmaker, an authoritative ex- 
pou nder of the normative legal custom or sunna . The arbitrators 
applied and at the same rime developedtheiu/inajitwasthejMww, 
with the force of public opinion behind it, which had in the first 
place insisted on the procedure of negotiation and arbitration. 
This concept of sunna was to become one of the most important 
agents, if not the most important, in the formation of Islande law. 

5. The technical terminology of the customary law of the 

pre-Islamic Àrabs has, as is only natural, to a considérable 
extent survived in the technical terminology of Islande law. 
The converse, however, is not the case, and Islande legal terms 
must not without positive proof be assumed to go back to the 
pre-Islamic period. No comprehensive study of pre-Islamic 
legal terminology has been undertaken so fan Ancien t technical 
ternis hâve oflen acquired, in Islande law, a modified, more 
narrowly defined, or even definitely different meaning, as hâve 
qjr and raftn; or they hâve lost their connexion with former 
symbolic acts, as has §afka\ or they hâve become isolated, 
arc haie survivais, as has or they refer to institutions 

which Islande law does not, or dots not fully, recognize, as do 
maks t 4 umrâ t and rukbd ; or they hâve completdy dropped out of 
use as technical terms, as has tnalasd (the reverse of f uhda ). 

6. It is doubtful whether the customary law of pre-Islamic 
Arabia contained éléments of foreign origin; if it dïd, they do 
not seem to hâve survived into Islande law. 1 Through their 

* The foreign démonta which do esta in lalamic law eatered into it In the firet 
oentury of the hijra. 
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contacts with the Byzantines on the Syrian frontier the pre- 
Islamic Àrabs came indeed to know a number of Graeco-Litin 
tenus and institutions, most ôf which were military and 
administrative, though some belong to the sphère of law. In 
this way the Greek term for robber, Afltmfr* entered the Arabie 
language as a loan-word, liff (with variants last, lift, and lust)> 
but although the Koran, and after it Islamic law, punishes 
the crime of highway robbery, the term for it, kaf al-farïk, is 
a post-Koranic development, and robbery was in any case 
not regarded as a crime by the pre-Islamic Arabs. Again, the 
Arabie verb dallas^ ‘to conceal a fault or defect in an article of 
merchandîse from the purchaser’, is derivcd firom Latin dolus; 
the word entered Arabie through the channel of commercial 
practice at an early date, but it did not become a technical 
term for fraud in early Islamic law. 1 

The use of written documents is well attested for the pre- 
Islamic period and for the time of Muhammad, and it conrinued 
without interruption into Islamic law, although its theory took 
no notice of it* The Arabs were familiar with the use of written 
documents in the surrounding countries of sedentary civiliza- 
tion, and the practice seems to hâve corne to them both from 
Syria and front Iraq. 

The legal institutions of ancient South Arabia, which belong 
to a different civilization, hardi/ seexn to hâve influenced those 
of the (Northern) Arabs. On occasion, however, they enable 
us to establish or confirm the pre-Islamic character of certain 
institutions, such as the rule of two witnesses and the contract 
of muhâkala. 

1 The term Grabûn (and variants), from Greek &ppafïtûv t 'e&mat money, arrht', 
notwittotaikUng the great antiquity of the institution in the laws of the Near Eut, 
is attested in Arabie not earlier than the second century or the hijra, whes the 
institution wu rqjected by Islamic law. 
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i* Muhammad had erherged in Mecqa as a religious reformer, 
and he protested strongly when his pagan countrymen regarded 
him as merely another soothsayer (kàhin), Because of his per* 
sonal authorîty he was invited to Médina in a.d. 622 as an 
arbiter in tribal disputes, and asthe Prophethe became the ruler- 
lawgiver of a new society on a religious basis, the community 
of Muslims, which was meant to, and at once began to, supersede 
Àrabian tribal society* Muhammad 3 s rejecdon of the character 
of a kâhin brought with it the rejecdon of arbitration as practised 
by the pagan Àrabs, inasmuch as the arbitrators were often 
soothsayers (aura iv, 60), Nevertheless, when he acted as a judge 
in his community, Muhammad continucd to act in the fonction 
of a hakam t and the Koran prescribed the appointment of a 
hakam each from the families of the husband and of the wife in 
the case of marital disputes (aura iv. 35), Whenever the Koran 
speaks of the Prophètes judicial activity (sura iv. 105 and else- 
where}, the verb hakama and îts dérivatives are used, whereas 
the verb %a 4 â t from which the terni $âdt was to be derived, refers 
in the Koran regularly not to the judgment of a judge but to 
a sovereign ordinance, either of Allah or of the Frophet. (It atoo 
occurs in connexion with the Day of Judgement, but then it 
dénotés a judgment only in the figurative sense.) In a single 
verse both verbs occur side by side (sura iv. 65) : ‘But no, by thy 
Lord, they will not (really) believe until they make thee an 
arbitrator {yuhakkimüka) of what is in dispute between them and 
find within themselves no dislike of that which thou decidest 
{kü 4 ayia) y and submit with (full) submission. 1 Here the first 
verb refers to the arbitrating aspect of the Prophet’s aedvîty, 
whereas the second emphasizes the authoritative character of 
his decision. This isolated instance is the first indication of the 
emergence of a new, Islamîc idea of the administration of jus- 
tice. Muhammad attached indeed great importance to being 
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appointai by the believers a» a haki m in their disputes, though 
the insistence of the Koran on this point shows that the ancient 
freedom in the choice of a hakam still prevailed; Muhammad, 
too, reserved to himself the right of the ancient hakam to refuse 
to act (sura iv. 59 ; v. 42 ; xxiv. 48-51). His position as a Prophet, 
however, backed in the latcr stages of his career in Médina by 
a considérable political and military power, gave him a much 
greater authority than could be daimed by an arbitrator; 
he became a ‘Prophet-Lawgîver*. But he wielded his almost 
absolute power not within but without the existing legal System; 
his authority was not legal but, for the believers, religious and, 
for the lukewarm, political. 

2. The législation of the Prophet, too, was an innovation in 
the law of Arabia. Generally speaking, Muhammad had little 
reason to change the existing customary law. His aim as a 
Prophet was not to create a new System of law; it was to teach 
men how to act, what to do, and what to avoid in order to pass 
the reckoning on the Day of Judgement and to enter Paradise. 
This is why Islam in general, and Islamic law in particular, is 
a System of duties, comprising ritual, legal, and moral obliga- 
tions on the same footing, and bringing them ail under the 
authority of the same religious command. Had religious and 
ethical standards been compiehensively applied to ail aspects 
of human behaviour, and had they been consistently followed 
in practice, there would hâve been no room and no need for 
a legal System in the narrow meaning of the terni. This was in 
fact the original idéal of Muhammad ; traces of it, such as the 
récurrent insistence on the merits of forgiveness, in a very wide 
meaning of the word, are found in the Koran, 1 and the abandon- 
ment of rights is consequently treated in detail in Islamic law. 
But the Prophet eventually had to resign himself to applying 
religious and ethical principles to the legal institutions as he 
found them. 

Thus we find in the Koran injunctions to arbitrate with 
justice, not to offer bribes, to give true evidence, and to give 
full weight and measure.* Contracta are safeguarded by 
commands to put them in writing, to call witnesses, to give 

1 Su» ii. 963; iii. 134; iv. 149; xvi. 196; xxiv. 9 s; xüi. 37, 40, 43; lxiv. 14. 

* Sura iv. 58; v, 43; vi. 159. — ii. 18B. — ii. 383; iv. 135; v. 8; xxv. 7a; Ixx. 
33. — vi. 153; xvii. 35J Iv. 8 f.; lxxxiii. 1-3. 
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securities (jahn, as a guarantee and material proof) when there 
1 s no scribe available — ail pre-Islamic practices which the 
Koran endors es — -or, in general, by the command to fulfil one’s 
contracts and, especîally, to retum a trust or dcposit (amâna) 
to its owner . 1 This command îs typical of the ethical attitude 
of the Koran towards legal matters. Even the prohibitions 
of a certain game of hazard (maysir) and of taking interest 
(riéd ), 1 though directly concerned with certain types of legal 
transactions, are not meant to lay down legal raies regulating 
the form and effects of these transactions, but to establish 
moral norms under which certain transactions are allowed or 
forbidden. The idea that such transactions, if they are conduded 
notwithstanding the prohibition, are invalid and do not create 
obligations, docs not, as yet, appear in the Koran. It was left 
to Islamic law to establish, beside the scale of religions qualifi- 
cations, a second scale of legal validity (see below, pp. 121 f). The 
sa me attitude govems the Koranic law of war and booty, and 
the whole complex of family law. The law of war and booty is 
primarüy concerned with determining the enemies who must 
be fought or may be fought, how the booty is to be distributed 
(within the general framework of the raies laid down by pre- 
Islamic custom), and how the conquered are to be treated. 
Family law is fairly exhaustively. treated in the Koran, albeit in 
a number of scattered passages (mostly in suras ii and iv} ; here 
again the main emphasis is laid on the question of how onc 
should act towards women and children, orphans and relatives, 
dépendants and slaves. The legal eifects of an act that conforma 
to the rules are not mention ed and are, in foct, généra lly self- 
evident: for instance that a valid marnage, divorce, &c. takes 
place; but the legal effects of an act contrary to the rules, for 
instance thequestion of civil responsibility, are hardly envisaged 
either. Tech ni cal legal statements attaching legal conséquences 
to certain sets of relevant facts or acts are almost completely 
lacking, as for as the law of obligations and of family is con- 
cerned. They exist, and are indeed almost indispensable, in 

1 Sura il- sfia f* (cf xxdv* 33). — ii. 177; îiL 76; iv* 58; v* 1; viîL 27; U, 4, 7; 
m. 91 f, j xvii. 34; xxiiï, 8; btx. 32. 

J Sara ii* 219; v, 90 f. — ii, « 75-91 *ii. I3QJ iv* 161 ; xxx* 39* Ribâ b a spécial 
case of unju&üfied mrichmcnt as the Koran expresses it, ‘coimiming (i.c* 
appropriating for one*s own use) the property of others for no good reuon’ 
(dei ttmwdi bU~bâfif) y which is forbidden in aura ii* iBB; iv. ng, 161; ix. 34, 
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the field of penal law* It is easy to understand that the nor- 
mative législation of the Koran incorporated sanctions for 
transgressions, but again they are essentially moral and only 
incidentaUy penal; the prohibition is the essential element, the 
provision concemlng the punishment is a rule of action either 
for the agents ofthe newly created Islamic state or for the victim 
and his next of kin in matters of retaliation. The prohibition of 
thefl is presumcd known, and only the punishment is laid down 
(sura v. 38); conversely, drinking wine (aura ii. 31g; iv. 43; v. 
go f.), the maysit game of hasard, and taking interest are 
prohibited without a penalty being fixed (unless it be punish* 
ment in Hell)* 1 There are provisions concerning retaliation and 
blood-money, theft, sexual irregularity and falsc accusation of it, 
the procedure in these two cases, and highway robbery. 1 

The reasons for Koranic législation on these matters were, in 
the first place, dissatisfaction with prevailing conditions, the 
desire to improve the position of women, of orphans, and of the 
weak in general, to restrict the laxity of sexual morals and to 
strengthen the marriage tie,* and, while eliminating blood-feuds 
altogether, to restrict the practice of private vengeance and 
retaliation; the prohibition of gambling, associated as this was 
with pagan worship, of drinking wine, and of taking interest 
comtitutes, perhaps, the clearest break with ancient Arabian 
standards of behaviour, The prohibition of taking interest is 
no doubt inspired by Muhammad’s acquaintance with Jewish 
doctrine and practice in Médina, rather than by any carlicr 
réaction on his part to the commercial practice of the Mcccans; 
and the extension of the principïe of retaliation from homicide 
to tausing bodily harm (sura v. 43) is based on what Muham- 
mad had learned from the Jews about the Old Testament 
(Exod. xxi. 23-25; Lev, xxiv. 19 £ ; Deut. xïx< 21). Besides, it 
had become necessary to deal with new problems which had 
arisen in family law, in the law of retaliation, and in the Jaw of 
war because of the main political aim of the Frophet— -the 

1 The punishment for drinling winc io Islamic law îa based not cm the Koran 
but on traditions from the Prophct 

, 1 Sura ii, 178 f,; iv, 9a; v, 45; xvl ra6; *vii, 33 — v, 38- — iv, 15 f. t 33; xxiv. 
i*ao. — v* 33 f* 

1 The reforma advocated by Muhammad in thu field were more gradua), and 
lhe conditions with which he had to contend more întricate than what U assumed 
by the traditional Muslim interprétation of the Koranic passages in question. 
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dissolution of the ancient tribal organization and tbe création 
ofa community of beüevers in its stead. This is particularly clear 
in the encouragement of polygamy by the Koran (sura iv* 3}, 
It is possible that some actual disputes made the need obvious, 1 
This second need was, it secms» mainly responaible for the 
Koranic législation on matters of inheri tance, a subject which 
is farthest removcd from the action of moral piinciples and 
most closely connected with the granting of individual rights.* 
Even here the Koranic législation proceeds, chronologically, 
from recommending ethical rules of action to laying down 
definite régulations on how to proceed with regard to the 
estâtes of deceased persons, and even in its final enactments 
préservés the ethical element in the tendency to allot shares in 
the inheri tance to persons who had no daim to succession under 
the old customary law. 

This feature of Koranic législation was preserved in Islamic 
law, and the purely legal attitude, which attaches legal con- 
séquences to relevant acts, is often superseded by the tendency 
to impose ethical standards on the believen 

1 Some régulations were provokcd by Muhammad 's pcrsonal problème auch 
as the abolition of adoption with its ensuing impediment to marryiûg the adopted 
wifc (aura xxxiii. % 37) and the rul es conceming faite accusation of unlawful 
iutercoursc (sura xxiv* 4-20) ♦ 

1 Sura viit, 72, 75; xnciii. 6, — ii. 1B0-2, 240 ; îv. 19, 33, — iv, 7-14, 176- 
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i. The first three générations after the death of the Prophet 
(a.d. 632), or, in other words, the first century of Islam, are 
in many respects the most important, though because of the 
scarcity of contemporary évidence the most obscure, period in 
the history of Islande law. In this period, many distinctive fea- 
tures oflslamiclawcameintübeingandnascent Islamic society 
created its own legal institutions. What little authentic evidence 
is available shows that the antient Àrab System of arbitration, 
and Àrab eus to mary law in general, as modified and completed 
by the Koran, continued under the first succès sors of the 
Prophet, the caliphs of Médina (a.d. 632-61). The caliphs, it 
is true, were the political leaders of the Islamic community 
after the death of the Prophet, but they do not seem to bave 
acted as its suprême arbitrators, and there still remained room, 
at a süghtly later period, for a poet to exhort his audience 
to choose their arbitrators from the tribe of the Prophet, the 
Çuraysh. In their fonction as the suprême rulers and adminis- 
trators, though of course devoid of the religious authority of 
the Prophet, the caliphs acted to a great extent as the lawgivers 
of the community; during the whole of this first century the 
administrative and legislative activités of the Islamic govern- 
ment cannot be separated* This administrative législation, 
however, was hardly, if at ail, concemed with modifying the 
existing customary law; its object was to organize the newly 
conquered territories for the benefit of the Àrabs. In the field 
of penal law, the first caliphs went beyond the sanctions en* 
acted in the Koran by punishing with flogging, for instance, 
the authors of satirical poems directed against rival tribes, a 
form of poetic expression common in ancient Ârabia, The 
introduction of stoning to death as a punishment for un- 
lawful intercourse, which does not occur in the Koran and 
which is obviously taken from Mosaic law, also belongs to this 
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period . 1 The enforcement of retaliation and blood-money con- 
tinued to dépend on the initiative of the next ofkin of the victim. 
The first caliphs did not appoint ÿôf/is and in general did not lay 
the foundations of what later became the Islande System of ad- 
ministration of justice; this is shown by the contradictions and 
improbabilités inhérent in the stories which assert the contrary; 
the instructions which the caliph 'Umar is alleged to hâve given 
to kàdï&t tno, are a product of the third century of Islam. 

3 . Towards the end of the period of the caliphs of Médina 
the Islande community vvas rent by political schisms, and the 
two ‘heterodox* movements of the Khârijïs and of the Shï'a 
established themselves beside the ‘orthodox’ or Sunni majority. 
Except for the law of inheri tance, wherç the particular beliefs 
of the ‘Twelver’ Shiites made necessary a System essentially 
diffèrent from that of the Sunnis From which it is derivcd, the 
positive doctrines of Islande law as adopted by the Khârijïs and 
by the Shi'a do not differ from the doctrines of the Sunni schools 
of law more widely than these last differ from one another. 
From this it has been concluded that the esscntial features 
common to these several forms of Islande law were worked out 
before the schism, i.e. earlîer than the middle of the first century 
of Islam. But recent research has shown that the ancicnt sects of 
Islam, at the tune they hived off from the orthodox community, 
could not hâve shared with the majority the essendals of a 
System of law which did not as yet exist. For some considérable 
tîme, and during the second and third centuries of Islam in 
particular, they remaincd in Sufficiently close contact with the 
Sunni community for them to take over Islande law as it was 
being developed in the orthodox schools of law, making only 
such modifications as were required by their particular political 
and dogmatic texiets, and elaborating their own legal théories 
which, however, are the real bases of their positive doctrines 
as litde as the legal theory of the Sunnis is of theirs (cf. below, 
p. 115). Certain doctrines which in themselves were not neces- 
sarily either Shüte or Sunni became adventitiously distinctive 
for Shiite as against Sunni law. Examples are the approval of 
temporary marnage and the doctrine that the concubine who 
has borne a child to her owner may be sold. The Khârijî and 

f The punuhment far dnnking wine, however, wafi atül uMdtled under the 
Umayyadi. 
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the ShTa movemcnts reprisent the two extrême wings of the 
community of Muslims. Botfa groups originated in Iraq and 
were long active there* If their doctrines on technical points of 
law sometimes agréé with each other and diverge from those of 
the Sunnis, this is because they are based on ancient opinions 
once current in Iraq which were Iater abandoned by the Similis, 
3. At an early period the ancient Arab idea of sunna, 
precedent or normative custom, reasserted itself in Islam. The 
Arabs were, and are, bound by tradition and precedent, What- 
ever was customary was right and proper; whatever the fore» 
fathers had donc deserved to be imitated. This was the golden 
rule of the Arabs whose existence on a narrow margin in an 
unpropitious environment did not leave them much room for 
expérimenta and innovations which might upset the precarious 
balance of their lives. In this idea of precedent or sunna the whole 
conserva tism of the Arabs found expression. They recognized, 
of course, that a sunna might hâve been laid down by an in* 
dividual in the relatively recent past, but then that individual 
was conddered the spokesman and représentative, the leader 
(imâm) of the whole group* The idea oî sunna presented a formid- 
able obstacle to every innovation, and in order to discrédit 
anything it was, and still is, enough to call it an innovation. 
Islam, the greatest innovation that Ârabia saw, had to over- 
come this obstacle, and a hard fight it was. But once Islam had 
prevailed, even among one single group of Arabs, the old con- 
servatism reasserted itself; what had shortly before been an 
innovation now became the thing to do, a thing hallowed by 
precedent and tradition, a sunna* This ancient Arab concept of 
sunna was to become one of the central concepts of Islamic law. 

Sunna in its Islamic context originally had a political rather 
than a legal connotation; it referred to the policy and adminis- 
tration of the caliph. The question whether the administrative 
acte of the first two caliphs, Abu Bakr and ’Umar, should bè 
regarded as blnding precedents, arose probablyat the time when 
a suce essor to # Umar had to be appointed (23/644}, and the dis- 
content with the policy of the third caliph, ‘Uthmân, which led 
to his assassinadon in 35/655, took the form of a charge that he, 
in his tum, had diverged from the policy of his predecessors and, 
implicitly, from the Koran. In this connexion, there appeared 
the concept of the 1 sunna of the Prophet 1 , not yet identified with 
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any set of positive rules but providîng a doctrinal link between 
the ‘sunna of Abu Bakr and ’Umar’ and the Koran. The earliest, 
certainly authentic, évidence for this use of the terni ‘sunna of 
the Prophet* is the lettcr addressed by the Khârijï leader 
*Abd Allah ibn Ibâd to the Umayyad caliph *Afcd al-Malik 
about 76/695. The same terni with a theological connotation, 
and coupled with the 'example of the forebears’, occurs in the 
contemporary treatise which Hasan al-Basrï addressed to the 
same caliph. It was introduced into the theory of Islamic law, 
presumably towards the end of the first century, by the scholars 
oflraq. 

4. It would seem natural to suppose that the explicit precepts 
of the Koran on legal matters were observed from the beginning, 
at least as far as turbulent Arab society in a time of revolu- 
tionary change was amenable to rules. It is indeed obvious that 
many rules of Islamic law, particularly in the law of family and 
the law of inheritance, not to mention worship and ritual, were 
based on the Koran from the beginning,* and occasionally this 
can be positively proved. There are, for instance, two early 
decisions, which hâve survived into the later schools of law, 
concerning a question of divorce; one of them is based on the 
textus recepttts of the Koran, and another on a variant reading. 
As the variant readings were officially abolished during the 
reign of the Umayyad caliph 'Abd al-Malik (65/685-86/705), it 
can be concluded that both doctrines had been formulated not 
later than the middle of the first century of Islam. On the other 
hand, any but the most perfunctory attention given to the 
Koranïc norms, and any but the most elementary conclusions 
drawn from them, belong almost invariably to a secondary 
stage in the development of doctrine. That the thief should hâve 
been punished not by having his hand eut off as the Koran 
prescribes (aura v. 38) and Islamic Jaw maintains, but by flogging 
as attested by St. John of Damascus (fioruit between a,d. 700 and 
750), merely shows the difficulty of enforcing a penalty which 
was unknown to the ancient Arabs. But there are several cases 
in which the early doctrine of Islamic law diverged from the 
dear and explicit wording of the Koran. One important example 
which has remained typical of Islamic law is the' restriction of 
legal proof to the evidence of witnesses and the déniai of validity 
to written documents. This contradicts*an explicit ruling of the 
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Koran (sura ii* 282; cf. xxiv, 33) which endorsed the current 
practice of putting contracte into writing, and this practice 
did persist during the first century and later, and had to be 
reconciled with legal theory, The same John of Damascus 
mentiom the insistence on witnessea, and on witnesses only, as 
a typîcal custom of the Saracens, and this, too, was probably 
established sometime about the middle of the first century of 
Islam. 1 

5. During the greater part of the first century Islamic law, 
in the technical meaning of the term, did not as yet exist. As had 
been the case in the time of the Prophète law as such fell outside 
the sphere of religion, and as far as there were no rdigious or 
moral objections to spécifie transactions or modes of behaviour, 
the technical aspects of law were a matter of indifférence to the 
Muslims. This attitude of the early Musîims accounts for the 
widespread adoption, if regarded from one angle, or survival, 
if regarded front another, of the legal and administrative 
institutions and practices of the conquered territories, Out- 
standing examples are the treatment of tolerated religions, the 
methods of taxation, and the institutions of empkyieusis and of 
wafsf. 1 The wakf is a good example of the composite nature of 
the raw material of Islamic law and of the qualitativdy new 
character which its institutions acquired ; the âwJt/'has one of its 
roots in the contributions to the holy war which Muhammad 
had incessantly demanded from his followers in Médina, 
another in the ptous foundations [pîae caitsae) of the Eastern 
Churches, a third in the charities and public benefactions of the 
early Muslims, and a fourth, which came into prominence later, 
m the need of the new Islande society to counteract some of the 
effects of its law of inheritance. The principle of the rétention of 
pre-Islamic legal practices under Islam was sometimes even 
explicitly acknowledged, as in this passage of the historian 
Balâdhuri (d. 279/892): 

Abü Yüsuf held that if there exista in a country an ancient, non-» 
Ara b sunna which Islam has neîther changed nor abolished, and 
peuple complain to the catîph that it causes them hardshîp, he is not 
ei\titled to change it ; but Mâlik and Shâiw held that he may change 
it even if it be ancient, because he ought to prohibit (in similar 

1 For another exemple, see below, p, aoa 3 n. a* 

1 On the office of the 'inspecter of the market* sec below* p. 25. 
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circumst&nces) any valid sunna which has been introduced by a 
Muslim, let alone those introduced by unbelievers, 1 

fioth opinions présupposé the rétention of pre-Islamic legal 
practices as normal. 

Hand in hand with the retendon of legal institutions and 
practices went the réception of legal concepts and maxims, 
extending to methods of reasoning and even to fundamental 
ideas of legal science; for instance, the concept of the opimo 
prudentium of Roman law seems to hâve provided the model for 
the htghly organized concept of the ‘consensus of the scholars* 
as formulated by the ancient schools of Islamic law, and the 
scale of the ‘fivc qualifications* {al-ahkâm al-khamsa; below, 
p. 121 ) was derived, albeit at a somewhat later date, from Stoîc 
philosophy. The Intermediarics were the cultured non-Arab 
converts to Islam who (or whose fathers) had enjoyed a liberal 
éducation, that is to say, an éducation in Hellenistic rhetoric 
which was the normal one in the countries of the Fertile Crescent 
of the Near East which the Aiabs conquered. Thi s éducation 
invariably led to some acquaintance with the rudiments of law, 
which was considered necessary for the orators who were also 
advocates, and useful for ail educated persons. These educated 
converts brought their familiar ideas, including legal concepts 
and maxims, with them into their new religion. In fact, the 
concepts and maxims in question are of that general kind which 
would be familiar not only to lawyers but to ail educated 
persons. In keeping with this, such parallels as exist between 
Islamic and Roman law oftcn concem doctrines found in 
classical Roman (and in late Byzantine) law but not in the 
législation of Justinian* This is not an isolated phenomenon. 
Talmudic and Rabbinic law, too, contaîns concepts and maxims 
of classical Roman law which entcred it through the medium 
of popuiar Hellenistic rhetoric, and the same is the case, as far 
as can be seen, of Persian Sassanian law which itself came into 
contact with Talmudic law in Iraq. In Iraq, too, Islamic legal 
science was to corne into being at the tum of the ccntury, when 
the door of Islamic civilisation had been opened wide to 
the potential transmitters of legal concepts and maxims, the 
educated non-Arab converts to Islam. That the early Muslim 


1 Ufur expugnationis rtgfottwn t ed< M. de Gc^jc, Leiden, ( 865 , p. 44®* 
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spécialiste in religious law should consciously hâve adopted any 
prindpie of foreign law is eut of the question, 

In this way concepts and maxims originating from Roman 
and Byzantine law, from the Canon law of the Eastem Churchcs, 
from Talmudic and Rabbinic law, and from Sassanian law, 
infiltrated into the nascent religious law of Islam during its 
period of incubation, to appear in the doctrines of the second 
century a,h. 

The following features can with reasonable certamty be 
regard ed as having entered Islamic law in this way: the maxim 
that ‘the child belongs to the maniage bed’ (al-walad lil-firSsh ) 9 
which corresponds to the Roman maxim pater est quem miptiae 
dmonsirantzxid is often referred to, though it has no real part to 
play in Islamic law; the responsibility of the thief, to whom the 
Koranic punishment cannot be appüed, for double the value of 
what he stole, an ancient doctrine soon abandoned in Islamic 
law; the transformation of the old Arabian and Koranic concept 
of security into that of a securitÿ for the payment of a debt 
which corresponds to the Roman pigrtus; the juridical construc- 
tion of the contract of ijâra in which, following the model of the 
Roman tocatio conductio , the three originaüy sépara te transactions 
of kirS* (corresponding to Le. m), y ara proper (corresponding 
to Le. ope r arum) % and ju't (corresponding to Le < operis) were 
combined; the three concepts, important in the law of sale, of 
maktl, mawzün , ma'düd which correspond to quae pondéré numéro 
mensura constant ; and the principle, derivcd from the Canon law 
of the Eastern Churches, that adultery créâtes an impediment to 
marnage, a principle which has only ieft traces in Sunni law but 
has been retained in ‘Twelver’ Shiite and in Ibâçlï (KhârijI) law. 

Derivcd from Jewish law are the method of kiyâs y together 
with its term which is a loan-word in Arabie, and other methods 
of legal reasoning, such as isüfhâb and istislâh. Sometimes it can 
be doubtful whether a concept has entered Islamic law directly 
from Hellenistic rhetoric or by way of Jewish law. The influence 
of Jewish law is particularly noticeable in the field of religions 
worship* 

From Sassanian law corne the office of the *clerk of the court* 
(kdHb) f who appears together with the kâdï in the second half of 
the period in question, and the projJosal, rhade in the first half 
of the second century of Islam, that the caliph should codify the 
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sunna , a proposai which, however, did not take root in Islamic 
law. 

6. One of the most distinctive technical features of Islamic 
law, the juridical construction of contracta, possibly derived from 
ancient Near Eastem law and might hâve corne to the Muslims 
through the medium of commercial practice in Iraq. The 
essential form of a contract in Islamic law consists of oifer 
and acceptance (t/a& and kabül) where oifer and acceptance 
are taken not in their common and everyday meaning but as 
the essential formai éléments which ibr the juridical analysis 
constitute a contract. Theoffer can always be withdrawn before 
it h as been accepted, but once it has been accepted the con- 
tract has been concluded. This juridical construction, however, 
disagiees with the terminology because ïjâb, making something 
vuâjib, means etymologically not ‘to offcr’ but ‘ta make defmite, 
binding, due’, and this reflects a different, unilatéral construc- 
tion of the contract which is well known from other Systems 
of law. It seems, therefore, that a unilatéral construction was 
superseded by the bilateral one, probably at the same period 
at which the new juridical construction of the contract of ijâra 
(see above, section 5) prevailed. This bilateral construction of 
contracta is quite isolated among the laws of antiquity, 1 except 
for one type of the neo-Babylonian contracta of lease and 
marnage 'which is attested from the seventh century b.c. 
onwards until the end of cuneiform literature in the first 
century b.c. The possibility that this type of contract survived 
in Babylonia (Iraq), and that the juridical construction of 
contracta in Islamic law dérivés from there, calls for fiirther 
investigation. 

i Roman law, for i ni tance, has no fixed technical tenro for offer and acccp* 
tance. It la truc that offcr and acceptance express the agreemeni or twwwau of the 
parties, but the so-calltd consenmal contracta of Roman law differ ettentiaUy from 
the Islamic concept of contracta, The Koran (aura iv, a 9) speaks oi^trade by agree- 
rnetiV (*m Uxrâ 4 in ) y but this û not used as a technical tcrm, as appean from aura 
ii. 333, and the concept of agreemcnt or cûfutnsvr as such doet not enter ints the 
Islamic theory of contracte. 
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THE UMAYYAD ADMINISTRATION 
AND THE FIRST SPECIALISTS 


K We must now return to the middle of thc first Islamic 
centuiy, when the rulfc of the caliphs of Médina was supplanted 
by that of the Umayyads (a,d. 661-750). The Umayyads were 
not the adversaries of Islam that they were often made out to 
be by the Arab historians whose writings reflect the hostile 
attitude of the 'Àbbâsids who in their turn supplanted them. 
On the contrary, it was the Umayyads and their govemors who 
were responsible for developing a number of the essential 
features of Islamic worship and ritual, of which they had found 
only rudimentary éléments. Their main concem, it is true, was 
not with religion and religious law but with political adminis- 
tration/ and here they represented the organizing, centralizing, 
and increasîngly bureaucratie tendencÿ of an orderly adminis- 
tration as against Bédouin individualism and the anarchy of 
the Arab way of life, Islamic religious idéal and Umayyad 
administration co-operated in creadng a new framework for 
Arab Muslim society, which had been recruited indiscriminately 
from the Arab tribes and was spread thinly over the vast extent 
of thé conquered territories. In many respects Umayyad ru le 
represents the consummation, after the turbulent interval of the 
caliphate of Médina, of tendencies which were inhérent in the 
nature of the community of the Muslims under the Prophet. 
Tins is the background against which there must.be viewed 
the emergence of Islamic law, of an Islamic administration of 
justice, and of Islamic jurisprudence. 

2 , The administration of the Umayyads concentrated on 
waging war against the Byzantines and other exteraal enemies, 
on collecting revenue from the subject population, and on pay- 
ing subventions in money or in kind to the Arab bénéficiants; 

1 They were interested in questions of religious policy And theology in so fax as 
(beat had a bearing on Joyalty to tberoselves, ie, on the internai secuiity of the State. 
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these were the essential fonctions of the Ara b Kingdom. We 
therefore find évidence of Umayyad régulations, or adminis- 
trative law, mainly in the fields of the law of war and of fiscal 
law. The restriction of legacies to one-third of the estate, which 
goes back to an Umayyad régulation, has a fiscal implication 
because it meant that when a person died without known next 
of kin, two-thirds of the estate went to the public treaaury. 1 The 
Umayyads did not interféré with the working of retaliation as 
it had bcen regulated by the Koran, but they tried to prevent 
the récurrence of Arab tribal feuds which threatened the 
internai security of the State, and they assured the accountancy 
for payments of blood-money, which were effected in connexion 
with the payment of subventions. 2 On the other. hand, they 
supervised the application of the purely Islande penalties, not 
always in strict conformity with therules laid down in the Koran. 

3. The Umayyads, or radier their governors, also took the 
important step of appointingTslamic judges or kâdtt. The office 
of kâtfî was created in and for the new Islande society which 
came into being, under the new conditions resulting from the 
Arab conquest, in the urban centres of the Arab Kingdom. For 
this new society, the arbitration of pre-Islamic Arabia and of the 
earliest period of Islam was no longer adéquate, and the Arab 
hakam was supplanted by the Islande kâdi. This process is 
exemplified by the half-legendary figure of the so-called kâfi 
Shurayh. The traditional opinion asserts, with some variants of 
detail, that he was the kàdt of Kufa over a very long period and 
died at an incredibly old âge. But the hîstorical Shurayh was 
merely a hakam of the old style among the Arab tribesin the neigh- 
bourhood of Kufa. His activity coincided with the establishment 
and spread of Islam, and his legendary figure reflccts the 
transition from the old to the new form of administration of 
justice. It was only natural that the kâtfï took over the seat and 
wand of the hakam, but, in contrast with the hakam, the kâdiv/as 
a ddegate of the govemor. The govemor, within the limita set 

1 The préférence givtn to the benefidarie* of legacies over the Ireaaury in 
Hanafî law i* a later development. 

1 They aUoseem tohave roade some effort to mitîg&tc theeeverityofthe ancrent 
Arabtan fauârtu 1 by which a perron auspected of murder could be put to death on 
theBtTengthofÜieaffirmatoryoath of the next ofkinoflhe victim; cf, bdow,p. 184, 
on the Hanafi doctrine; the other schoois of Ioïamic law admît in Varying degreea 
tbe potslbility of reuüùtûon on the baria of Çasâma. 
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for faim by the caliph, had full authority over his province, 
administrative, legislative, and judicial, without any conscious 
distinction of functions, and he could, and in fact regularly did, 
ddegate fais judicial autfaority to his ‘legal secretary’, the 
The govemor retained, however, the powcr of reserving for his 
own decision any lawsuit he wished, and, of course, of dismissing 
his (tâflî at will. It is to these governors and their delegates, the 
judges, that Johnof Damascus refers as the lawgivers (vopodé rm) 
of Islam. 

The juridiction of the kâdï extended to Muslims only; the 
non-MusIim subject populations retained their own traditional 
legal institutions, including the ecclesiastical (and rabbinical) 
tribunals which in the last few centuries before the Muslim 
conquest had to a great extent duplicated the judicial organiza- 
tion of the Byzantine state. The Byzantine magistrates them- 
selves, together with the other civil officers, had evacuated the 
lost provinces at the beginning of the Muslim conquest; but 
an office of local administration, the functions of which were 
partly judicial, wasadopted by the Muslims: the office ofthe 'in- 
specter of the market* (àyvpavàfxost in Arabie 'âtnil al-sùk or fâhtb 
ol-sük, a literal translation) who had a limited civil and criminal 
juridiction; it was later, under the early 'Abbâsids, to develop 
into the Islande office of the muhtasib. Similarly, the Muslims 
took ovcr from Sassanian administration the office of the ‘clerk 
of the court’ who became an assistant of the this was well 

known to the ancient authors. 

The earliest Islande kâfis; officiais of the Umayyad adminis- 
tration, by their decisions laid the hasic foundations ofwhat was 
to become Islamic law. We know their names, and there existe 
a considérable body of information on their lives and judgments, 
but it is difficult to separate the authentic from the fictitious. 
Legal doctrines that can be dated to the first century of Islam 
are rare, but it is likely that sonie of the decisions which are 
attributed to those k&jïs, and which are irregular by later 
standards, do indeed go back to that early period. At a slightly 
later date we can actually see how the tendency to impose an 
oath on the plaintiff as a safeguard agaînst the exclusive use of 
the evidence of witnesses grew out of the judicial practice at 
the beginning of the second century of the hijra. The earliest 
Islamic kàtfis gave judgment according to their own discrétion, 
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or ‘sound opinion* (ray) as it was called, basing themselves on 
customary practice which in the nature of things incorporated 
administrative régulations, and taking the letter and the spirit 
of the Koranic régulations and other recognized Islande 
religious norms into account as much as they thought ht. The 
customary practice to which they referred was either that of the 
community under their jurisdiction or that of their own home 
district» and in this latter case conflicts were bound to arise. 
Though the legal subject-matter had not as yet been Isiamicized 
to any great extern beyond the stage reached in the Koran, the 
office of fcâtfï itself was an Islamic institution typical of the 
Umayyad period, in which cane for elementary administrative 
efficiency and the tendency to Islamidze went hand in hand. 
It will become apparent from the subséquent development of 
Islande Iaw that the part played by the earliest kâdh in laying 
ïts foundations did not achieve récognition in the doctrine of 
legal theory which finally prevailed, and that the concept of 
judicial precedent, the authority of a previous judicial decision, 
did not develop. 

The scene was set for a more thorough process of Islamicizing 
the cxisdng customary law. 

4. The work of the kâtfts became inevitably more and more 
specialized, and we may take it for granted that from the turn 
of the century onwàrds ( c * a.d. 715-20) appointments as a rule 
went to ‘spécialiste’, by which are meant not technically trained 
professionals but persons sufficiently interested in the subject 
to hâve given it serious thought in their spare time, either 
individually or in discussion with like-minded friends. The main 
concern of these specialists, in the intellectual climate of the late 
Umayyad period, wâs naturaliy to know whether the customary 
law conformed to the Koranic and generally Islande norms; in 
other words, the specialists from whom the kàtfîs came increas- 
ingly to be recruited were found among those pious persons 
whose interest in religion caused them tb elaborate, by individua] 
reasoning, an Islamic way of life. Members of this group (such 
as Raja’ and Abu Kilàba) were among the familiars of the 
Umayyad caliphs from the last décades of the first Islande 
century onwards. These pious persons surveyed ail fields of 
contemporary activities, including the field of law; not only 
administrative régulations but popular practice as well. They 
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considered possible objections that could be made to recognized 
practices from the religious and, in particular, from the ritual- 
istic or the ethical point of view, and as a resuit endorsed, 
modified, or rejected them. They impregnated the sphere of 
law with religious and ethical ideas, subjected it to Islamic 
norms, and incorporated it into the body of duties incumbent 
on every Muslim. In doing this they achieved on a much wider 
scale and in a vastly more detailed manner what the Frophet 
in the Koran had tried to do for the early Islamic community 
of Médina. As a resuit the popular and administrative practice of 
the late Umayyad period was transformed into the religious law 
of Islam. The resulting idéal theory still had to be translated into 
practice; this task was beyond the power of the pious specialists 
and had to be Jeft to theinterest and zeal of the caliphs, govemors, 
Aâf/fe, or individuals concemed. The circumstances in which the 
religious law of Islam came into being caused it to develop, not 
in close connexion with the practice, but as the expression of a 
religious idéal in opposition to it. 

This process started from modest beginnings towards the end 
of the first century of the hîjra ; a specialist in religious law such 
as Ibrâhîm al-Nakha'î of Kufa {d. 95 or 96 of the hijra, a.d. 
713—1 5) didnomore than give opinions on questions of ritual, and 
perhaps on kindred problems of directly religious importance, 
cases of conscience concerning al ms tax. marnage, divorce, and 
thelike, but not on technical points of law. The same is no doubt 
true of Ibrâhîm’ s contemporaries in Médina (see below, p. 31). 

The pious specialists owed their authority and the respect in 
which they were held both by the public and by the rulers, to 
their single-minded concem with the idéal of a life according to 
the tenets of Islam, and they gavecaütelary adviceon theconect 
way of acting to those of their co-religionists who asked for it. 
In other words, they were the first mafia in Islam. They often 
had occasion to critidze the acts and régulations of the govem- 
ment, just as they had to déclaré undesîrable many popular 
practices, but they were not in political opposition to the Umay- 
yad government and to the established Islamic State; on the 
contrary, the whole of the Umayyad period, until the dvil war 
which heralded the end of the dynasty, was, at a certain distance, 
reckoned as part of the ‘good old time’ ; its practice was ideal- 
ized and opposed to the realities of the actual administration. 
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THE ANCIENT SCHOOLS OF LAW, 
THE OPPOSITION MOVEMENTS 
AND THE TRADITIONISTS 


i. As the groups of pious speclalists grew in numbers and in 
cohésion, they developed, in the first few décades of the second 
century of Islam, into the ‘ancient schools of Iaw\ This term 
implies neither any definite organisation nor a strict uniformity 
of doctrine within each school, nor any formai teachïng, nor 
again any official status, nor even the existence of a body of 
law in the Western meaning of the term. Their members, 
the ‘scholars 5 ('ulatnâ') or ‘lawye^s , {jukaha’), continued to 
be private individuala, singled out from the great mass of the 
Muslims by their spécial interest, the résultant reverence of the 
people, and the récognition as kindred spirits which theythem- 
sclves accorded to one another. The more important ancient 
schools of law of which we hâve knowledge are those of Kufa 
and of Basra in Iraq, of Médina and of Mecca in Hijaz, and of 
Syria. Our information on the Kufians and on the Medinese is 
incomparably more detailed than that concerning the Basrians 
and the Meccans, but the picture gained from the first two 
schools can be taken as typical. Egypt did not develop a school 
of law of its own but fdl under the influence of the other schools, 
pardcularly that of Médina. The différences between these 
schools wcre conditioned çssentially by geographical factors, 
such as the difficulties of communication between their several 
séats, and local variations in social conditions, custbmary law, 
and practice, but they were not based on any noticeable dis* 
agreement on principles or methods. 

The general attitude of ail ancient schools of law to Umayyad 
popular practice and Umayyad administrative régulations was 
çssentially the same, whatever their individual reactions to 
what they found. Apart from their commoribasic attitude, there 
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existed at that earliest stage of Islamic jurisprudence a con- 
sidérable body of common doctrine which was subsequently 
reduced by increasing différentiation between the schools. This 
implies not that Islamic jurisprudence at the beginning was 
cultivated exclusively in one place, but that one place was the 
intellectual centre of the first theorizing and systematizing 
efforts which were to transform Umayyad popular and adminis- 
trative practice into Islamic law. Ail indications go to prove 
that Iraq was this centre. The ascendancy of Iraq in the develop- 
ment of religious law and jurisprudence in Islam continued 
during the whole of the second century. Influences of the 
doctrine of one school on that of another almost invariably 
proceeded from Iraq to Hijaz, and not vice versa, and the 
doctrinal development of the school of Médina often lagged 
behind that of the school of Kufa. Beyond this the doctrines of 
the ancient schools of Médina and of Kufa rcflect the social 
conditions prevailing in Hijaz and in Iraq respectively, where 
the society of Iraq appears as Iess archaic and more differen- 
tiated, but also more rigid in its structure than that of Hijaz. 

2. An important aspect of the activity of the ancient schools 
of law was that they took the Koranic norms seriously for the 
first rime. In contrast with what had been the case in the 
first century of Islam, formai conclusions were now drawn 
from the essentially religious and ethîcal body of Koranic 
maxims and applied not only to family law, the law of in- 
heritance, and, of course, worship and ritual, but to those 
branches oflaw which were not covered in detail by the Koranic 
législation. The zénith of the réception of Koranic norms into 
early Islamic law coïncides with the rise of the ancient schools 
at the beginning of the second century of Islam. 

3. The ancient schools of law shared not only a common 
attitude to Umayyad practice and a considérable body of 
positive religious law but the essentials of legal theory, not ali 
of which were historically obvious or systematically self-evident. 
The central idea of this theory was that of the ‘living tradition 
of the school’ as represented by the constant doctrine of its 
authoritative représentatives. This idea dominated the develop- 
ment of legal doctrine in the ancient schools during the whole 
of the second century of Islam. It présents itself under two 
aspects, rétrospective and synchronous. Retrospectively it 
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appears as sunna or 'practice' ( *amal) or Vell-established 
precedent' {sunna mâdiya) or ‘ancient practice’ (amr kadtm), This 
‘practice* partly refiects the actual custom of the local com- 
munity, but it also contains a theoretïcal or idéal élément so 
that it cornes to mean normative sunna y the usage as it ought to 
be. This idéal practice* which was presumed constant though 
it in fact developed as Islande ideas were imposed on the legal 
subject-matter» was found in the unanimous doctrine of the 
représentative religious scholars of each centre* in the teaching 
of ‘those whom the people of each région reoognized as their 
leading specialists in religious law, whose opinions they accepted, 
and to whose dérisions they submitted’. 

It is only the opinion of the majority that counts; small 
minoriües of scholars are disregarded. This consensus {ijmü*) of 
the scholars, representing the common denominator of doctrine 
achieved in each génération, expresses the synchronous aspect of 
the living tradition of each school, How this consensus works is 
described by an ancient scholar of Basra in the following terms: 

£ Whenever I find a génération of scholars at a scat of learnmg, 
in their majority, holding the same opinion, I call this “con- 
sensus”, whether their predecessors agreed or disagreed with it, 
because the majority would not agréé on anything in ignorance 
of the doctrine of their predecessors, and would abandon the 
previous doctrine only on account of a repeal [for instance in 
the Koran, which their predecessors had overlooked] or because 
they knew ofsome better argument, even if they did not mention 
it.* In the resuit, the decision on what constitutes normative 
practice is left to the last génération of the représentatives of 
each school of law. 

The consensus of the scholars is different from the consensus 
of ali Muslims on essentials. This last, in the nature of things, 
covers the whole of the Islamic world but is vague and general, 
whereas the consensus of the scholars is geographically limited 
to the seat of the school in question, is concrète and detailcd, 
but also tolérant and not exclusive, recognizing, as it does, the 
existence of other doctrines in other centres. Both kinds of 
consensus count as Anal arguments in the ancient schools of law, 
though the consensus of the scholars is of much greater pracücal 
importance and is the real basas of their teaching. It is only 
natUral that the consensus of ail Muslims should be regarded as 
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notsubjecttoerror; that the consensus of the scholars, too, should 
be so regarded is not equally obvious* and the whole highly 
organized concept seems to hâve been infiuenced from abroad* 
4* Originally the consensus of the scholars was anonymous, 
that is to say, it was the average opinion of the représentatives 
of a school that counted, and not the individual doctrines of the 
most prominent scholars. The living tradition of the ancient 
schools maintained this essentially anonymous character well 
into the second half of the second century of Islam* Nevertheless, 
the idea of continuity inhérent in the concept of sunna, the 
ideatized practice* together with the need to create some kind 
of theoretical justification for what so far had been an instinc- 
tive reliance on the opinions of the majority* led, from the fïrst 
décades of the second century onwards, to the living tradition 
being projected backwards and to its being ascribed to some of 
the great figures of the past. The Kufians were the first in 
attributing the doctrine of their school to Ibrâhîm aI-Nakha f I, 
although this body of elementary legal doctrine had very little 
to do with the few authentic opinions of the historical Ibrâhîm. 
It rather représenta the stage of legal teaching achieved in the 
time of Çammâd ibn Abï Sulaymân (d. 120/738), the first 
Kufian lawyer whose doctrine we can regard as fully authentic. 
By a literarÿ convention which found particular favour in Iraq, 
it was customary for a schoîar or author to put hîs own doctrine 
or work under the aegis of his master. The Medinese followed 
suit and projected their own teaching back to a number of 
ancient authoritïes who had died in the last years of the first or 
in the very first years of the second century of Islam* Àt a later 
period, seven amongst them were chosen as représentative; they 
are the so-called 'seven lawyers of Médina’: Sa'îd ibn al- 
Musayyib, 'Urwa ibn al-Zubayr, Abü Bakr ibn 'Abd ai-Rahmân # 
’Ubayd Allah ibn 'Abd Allâh ibn 'Utba, Khârija ibn Zayd ibn 
Thâbit, Sulaymân ibn Yasâr, and Kasim ibn Muhammad* 
ibn Ab! Bakr. Hardly any of the doctrines ascribed to these 
ancient authoritïes can be considered authentic. The trans- 
mission of legal doctrine in Hijaz becomes historicaliy ascer- 
tainable only at about the same time as in Iraq* with Zuhrï 
(d* 124/742) and with his younger contemporary Rabï'a ibn 
Abî 'Abd al-Rahmân for Médina and with ‘Atâ’ ibn Abî 
Rabâh for Mecca. 
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The process of going backwards for a theoretical foundation 
of Islamic religious law as it was being taught in the ancient 
schools did not stop at thèse relatively late authorîties, Àt the 
same time at which the doctrine of the school of Kufa wa s 
retrospectively attributed to Ibrâhîm al-Nakha% and perhaps 
even slightly earlier, that doctrine and lhe local idealized 
practice, which in the last resort was its basis, were directly 
connected with the very beginnings of Islam in Kufa, beginnings 
associattd with Ibn Mas'ûd, a Gompanion of the Prophet. It 
was, however, not to Ibn Mas'ud himself that reference was 
made in the first place, but to an informai group of ‘Com- 
panions of Ibn Mas'üd’ who were, in some general way, taken 
to guarantee the authentic and uninterrupted transmission of 
the correct practice and doctrine in Kufa* Àt a secondary stage 
the general reference to the Comparions of Ibn Mas'üd gave 
rise to a formai and explicit reference to Ibn Mas'üd himself, 
and a considérable body of early Kufian doctrine was attributed 
to him. Though this body of doctrine jdiffered in a number of 
details from the general teaching of the Kufian school which 
went under the name of Ibrâhîm al-Nakha f ï, Ibrâhîm appears 
as the main transmitter of doctrine from Ibn Nlas'üd, andmany 
opinions were projected back from Ibrâhîm stîll farther to Ibn 
Mas'üd. The historical Ibrâhîm had not had personal contact 
with the historical Ibn Mas'üd, but some members of the 
originally anonymous group of Companions of Ibn Mas'üd 
were later identified as uncles of Ibrâhîm on his mother’s ride, 
and they formed a family link between the two authorities. Ibn 
Mas'üd thus became the eponym of the doctrine of the school 
of Kufa, The corresponding eponym of the Meccans was Ibn 
'Abbâs, another Companion of the Prophet, and référencés to 
him, too, alternate with référencés to the Companions of Ibn 
'Abbâs, The two main authorities of the Medinese among the 
Companions of the Prophet were the caliph *Umar and his son 
'Abd Allah ibn *Umar* Each ancient school of law, having 
projected its doctrine back to its own eponym, a local Com- 
panion of the Prophet, claimed his authority as the basi s of its 
teaching, This reference to the Companions of the Prophet was 
called taklidy a term which was to gain a different meaning in 
the later theory of Islamic law. 

5, One further logical step remained to be taken in the 
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search for a solid theorctical foundation of the doctrine of the 
ancient schools of law, and it was taken by the Iraqians who, 
very early in the second century of Islam, transferred the term 
‘sunna of the Prophet’ £rom its political and theological into 
a legal context, and identified with ît the sunna, the idealized 
practice of the local community and the doctrine of its scholars. 
The terni expressed an axiom but did not as ye t imply the existence 
of positive information in the form of 'traditions* (which became 
prévalent J a ter), namely that the Prophet by his words or acts 
had in any fact originated or approved the practice in question. 
Thîs originally Iraqian concept of the sunna of the Prophet was 
taken over by the Syrians; their idea of living tradition was 
the uninterrupted practice of the Muslims, beginning with the 
Prophet, maintained by the first caliphs and by the later rulers, 
and vérifié d by the scholars. The Medinese, on the other hand 
used this concept only rarely, whereas the Iraqians, in their 
tum, hardiy used the term 'amal for practice. 

6. It was not long before various movements arose in opposi- 
tion to the opinions held by the majorities in the ancient schools 
of law. In Kufa, for instance, where the name of Ibn Mas'üd 
had become attached to the main stream of legal doctrine, any 
opinions which were put forward in opposition to the traditional 
doctrine of the majority had to invoke an e^ually high and 
possibly even higher authority, and for this purpose the name 
of the caliph 'AU, who had made Kufa his headquarters, 
presented itself easily. The doctrines which in Kufa go under 
the name of *AÜ do not embody the cohérent teaching of any 
individual group; ail we can say is that, generally speaking, 
they represent opinions advanced in opposition to the living 
tradition, that is to the contemporary average teaching, of the 
school of Kufa. (There is no trace of a bias in favour of Shiite 
legal doctrines in these Iraqian traditions from 'Ali.) One group 
of doctrines attributed to 'Ali représenta crude and primitive 
analogies, early unsuccessful efforts to systematize; they reflect 
the opinions of groups or individuals who were ahead of the 
majority of their contemporaries in Kufa in systematic legal 
thought. Another group of unsuccessful opinions ascribed to 
'Ali shows a rigorous and meticulous tendency, and go es 
farther than the average doctrine of the Kufians in taking 
religious and ethical considérations into account. Unsuccessful 
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Iraqian opinions of this type, attiibuted to 'Ali, correspond 
almost regularly to doctrines attested in Médina, where most 
of them .represent the common opinion. It is in keeping with 
the retatively retarded development of the Medinese school 
that a body of doctrines wüich remained unsuccessful in Kufa, 
where it could not overcome the already established tradition 
of a school of law, succeeded to a considérable extent in gain- 
ing récognition in Médina. Furthermore, in contrast with the 
opposition in Kufa, the opposition in Médina already reflected 
the activity of the Traditionists. 

7. The movement of the Traditionists, the most important 
single event in the history of Islamic law in the second century 
of the hijra, was the natural outcome and continuation of a 
movement of religiously and ethically impired opposition to the 
ancient schools oflaw. The schools of law themselves represented, 
in one aspect, an Islamic opposition to popular and adminrâ- 
strative practice under the later Umayyads, and the opposition 
group which developcd into the Traditîonist movement 
emphasized this tendency. The main thesis of the Traditionists, 
as opposed to the ancient schools of law, was that formai 
'traditions* {hadith, pl. ahâdith) deriving from the Prophet 
superseded the living tradition of the school. It was not enough 
for the ancient schools to daim that their doctrines as a whole 
were based on the teachings of the Comparions of the Prophet 
who presumably knew the intentions of their master best, or 
even that their living tradition represented the sunna of the 
Prophet. The Traditionists produced detailed Etalements or 
'traditions* which claimed to be the reports of ear- or eye- 
witnesses on the words or acts of the Prophet, handed down 
orally by an uninterrupted chain {isnâd) of trustworthy pensons. 
Hardly any of these traditions, as far as matters of religious law 
are concerned, can be considered authentic; they were put 
into circulation, no doubt from the loftiest of motives, by the 
Traditionists themselves from the tint half of the second 
century onwards. 

The Traditionists were not confined to Médina but existed 
in ail the great centres of Islam where they formed groupa in 
opposition to, but nevertheless in contact with, the local schools 
oflaw. They disliked ail human reasoning and personal opinion 
which had become an intégral part of the living tradition of the 
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ancient schools and which had, indeed, been a constituent 
élément of Islamic legal thought from its very beginnings. 
Their own standards of reasoning were inferîor to those of the 
ancient schools, as Shâfi'ï, at the end of the second century, had 
reason to complain. The traditions which they put into circula- 
tion were often systematically difficult. Their general tendency 
was towards strietness and rigorism, not, however, without 
exceptions. They were occasionally interested in purely legal 
issues, for reas o ns which now escape us, but they were mainly 
concemed with subordinating the legal subject-matter to 
religious and moral principles, expressed in traditions from the 
Prophet. There are, for instance, two traditions put into circula- 
tion by the Traditionists in Médina, according to which the 
Prophet had prohibited outbidding and certain practices which 
might create an artificial rise or fall in priées. Their aim was to 
make these practices illégal in the same way as, say, the taking 
of ïnterest was illégal, so that contracts concluded in défiance 
of the prohibition would be invalid. These particular traditions, 
however, did not prevail with the Medinese, who, in common 
with the Iraqians, minimized them by interprétation, and the 
effort of the Traditionists to change the doctrine of the ancient 
schools of law remained unsuccessful in this case. 

Initially the ancient schools of law, the Medinese as well as 
the Iraqians, offered strong résistance to the disturbing element 
represented by the traditions which claimed to go back to the 
Prophet 1 It has often been presumed a priori that it was the most 
natural thing, from the first génération after the Prophet on- 
wards, to refer to a real or alleged decision of his whenever a 
new problem presented itself. Thîs was not the case. Traditions 
from the Prophet had to overcome strong opposition, and the 
polemics against them and in their favour extended over most 
of the second century of the hijra. At the same time it is obvious 
that once the authority of the Prophet, the highest after the 
Koran, had been invoked, the thesîs of the Traditionists, 
consciously formulated, was certain of success, and that the 
ancient schools had no real defence against the rising tide of 
traditions from the Prophet. The best they could do was to 
minimize their import by interprétation, and to embody their 

1 The opposition ttf the Traditionists is represented by the Mu'taziïa 

(cf, below, p, 64, n. fl]. 
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own attitude and doctrines in other alleged traditions from the 
Prophet, but this meant that the Traditionists had gained thcir 
point. Though the ancient schools of law were brought to pay 
lip-service to the principle of the Traditionists, they did not, 
however, necessarily change thcir positive legal doctrine to the 
full extent desired by this latter group. The Xraditionists were 
sometimes successful in bringing about a change of doctrine, 
and when this happened the doctrine of the minority in opposi- 
tion became indistinguishable from that of the majority of the 
school, so that it is not always possible to détermine whether a 
particular doctrine originated in Traditionist circles or within 
the ancient schools of law; but they often failed, and we find 
whole groups of ‘unsuccessfuP Medinese and Iraqian minority 
doctrines expressed in traditions from the Prophet. It gœs 
without saying that the interaction jOf legal doctrines and of 
traditions must be regarded as a unitary process, the several 
aspects and phases ofwhich can be separated only for the sake 
of analysis. Ail this introduced inconsistencies into the teachings 
of the ancient schools of law, and thèse schools accepted tradi- 
tions from the Prophet as authoritative only as far as they agreed 
with their own living tradition. The next step was to be taken 
by ShSfi'i at the end of the second century of the hijra. 
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EARLY SYSTEMATIC REASONING; 
LAWYERS OF THE SECOND CENTURY 


i. Parallel with the tendency of the early spécialiste and 
the ancient schools of law to Islamirize, to introduce Islande 
nonns into the sphere oflaw, went the complementary tendency 
to reason and to systématisé* Reasoning wa$ inhérent in Islande 
law firom its very begiimings. It started with the exercise of 
Personal opinion and of individual judgement on the part of the 
first spécialiste and It would be a gratuitous assumption 
to regard the discretionary decision ofthespecialist or magistrale 
as anterior to the use of rudimentary analogy and the striving 
after cohérence* Both éléments are found intimately connected 
in the earliest period which the sources allow us to discern* 
Nevertheless, ail thîs individual reasoning, whether purely dis- 
cretionary and personal or rnspired by an effort at consistency, 
started from vague beginnings, without direction or method» 
and moved towards an increasingly strict discipline. 

Individual reasoning in general is called ra'y> ‘opinion*, in 
the particular meaningof ‘sound, considered opinion*. When 
it is directed towards achieving systematic consistency and 
guided by the parallel of an existing institution or decision it 
is called ÿyÆr, ‘analogy’, parity of reasoning. When it reflects 
the personal choice and discretionary opinion of the lawyer, 
guided by his idea of appropriateness, it is called istihsân or 
istihbâb % 'approval* or ‘préférence’. The term istihsân therefore 
came to signiiy a breach of strict analogy for reasons of public 
interest, convenience, or similar considérations. The use of 
individual reasoning in general is called ijtihâd or ijtikâd al-ra*j r 
and mujtahîd is the quaUfied iawyer who uses it. These terms 
are to a great extent synonymous in the ancient period, and 
remained so even after Shâfi'î. Ra*j and istihsân stem directly 
from the advisory, cauteiary activity of the early spécialiste 

The oldest stage of legal reasoning is represented by Iraqian 
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doctrines, either discretionary decisions or crude and primitive 
conclusions by analogy. An old conclusion of this kind, which 
has survived in the Hanafî doctrine, was to demand a fourfold 
confession from the culprit before he incurred the hadd pum$h- 
ment for unchastity, by analogy with the four witnesses pre- 
scribed for this case by the Koran (sura xxiv. 4 )- This was 
originally merely the resuit of systematic reasoning, and not 
based on any tradition. The Iraqian opposition exaggerated the 
underlying tendency towards caution, and put into circulation 
a tradition to the effect that *AlI had demanded a fivefold 
confession, but this doctrine remained unsuccessfuh The original 
Iraqian doctrine spread into Hijaz and was put there under 
the aegis of the Prophet in a group of traditions. Nevertheless, 
the doctrine did not prevait in the school of Médina. The under- 
lying conclusion by analogy provoked another, to the effect that 
the hadd pimishmerit for theft could be applied only after a two- 
fold confession from the culprit, by analogy with the two witnes- 
ses required in this case. This doctrine was again expressed in a 
tradition from 'AIî, and a number of ïraqians, including the 
fcâ4ï of Kufa, Ibn Abï Laylâ, a contemporary of Abu Hanïfa, 
heldit. Abü Hanïfa, however, argued that ifa twofold confession 
were required, the first confession would already croate a civil 
debt, and no hadd could take place after a civil debt had been 
incurred even if a second confession were made, and the doctrine 
that a single confession was sufficient in the case in question 
prevailed in the Hanafî school, 

The minimum value of stolen goods, for the hadd punishment 
to be applicable, was fixed by some ïraqians, by a crude 
analogy with the five fingers, at five dirhams. The generally 
accepted doctrine in Iraq, however, fixed it arbitrarily at ten 
dirhams, and this has remained the Hanafî doctrine. This 
doctrine has to be regarded as the original opinion, and the 
analogical reasoning as a refinement which was finally un- 
successfub The minimum value of stolen goods provided the 
starting-point for fixing, by a crude analogy, the minimum 
amount of the nuptial gifl (mahr) which was an essential element 
of the contract of marriage. Here, too, the origiiiai Iraqian 
decision was discretionary: 'We thihk it ahocking 9 , they said, 
'that intercour$e should become lawful for a trifling amount*, 
and thereforc 'Ibrâhîm al-Nakha'ï disapproved of a nuptial 
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gift of tess than forty, and once he said of less than ten dirhams’. 
Thîs dîscretionary decision was later modified, not for the better, 
by a crude analogy, according to which the use of part of the 
body of the wife by the husband ought not to be made lawful 
for an amount less than that legalizing the loss of a limb through 
the hadd punîshment for theft, and the minimum amount of the 
nuptial gift was fixed attendirhams.Thisreasoningwasexpressed 
in a tradition from *A 1 I. The last words of the statement attri- 
buted to Ibrahim are intended to put this later doctrine under his 
authority. A certain Iraqian who held that the minimum value 
ofstolen goods for purposes cAhadd was five dirhams, consistenüy 
fixed the minimum mahr at five dirhams too. The Medinese 
recognized originally no minimum amount of mahr; only Mâlik, 
followed by the Mâlikt school, adopted the principle of the 
analogical rcasoning of the Iraqians, and starting from his own 
minimum value of stolen goods for the application of the hadd , 
which was J dïnâr = 3 dirhams, fixed the minimum mahr at 
the same amount. At the same time the Iraqians had found 
this crude analogy unsatisfactory, and fell back on the authority 
of traditions which had appeared in the meantime in favour of 
their doctrine, and this bas remained the doctrine of the Hanafî 
school. 

2. The results of this early systematic reasoning were not 
sddom expressed in the form of legal ‘puzzles’, or in the form 
of legal maxims or adages which were sometimes rhyming or 
alliterative. Some typical adages are: ‘the child belongs to the 
marriage bed’ (cf. above, p. 21); ‘there is no divorce and no 
manumission under duress’ ( là falâk wa-lâ ‘atâkfî ighlâk) ; ‘profit 
follows responsibility’ (al-kharâj bil-damân) ; ‘the security takes 
the place of that for which it is given’ {al-rahn bi-mâ fth, Iraqian ; 
fbr the Hanafî doctrine, which is different, see below, p, 140), 
and, in favour of the opposite doctrine, ‘the security is not 
forfeited* {al-rahn là yaghùds, Medinese). These maxims became 
a favourite mode of expressing legal ‘doctrines, often, no doubt, 
with a didactîc purpose, in a rough-and-ready form; others may 
hâve been originally popular proverbs and sayings. They are 
not unîform as to provenance and period, but many were 
formulated in the first half of the second century of the hijra, 
and they reflect a stage when legal doctrines were not yet 
systematically expressed in traditions, though most of them 
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gradually acquired the form of traditions. The possibility tfaat 
some adage or other may even go back to the pre-lslamic 
period cannot be excluded a priori t but this must be posirively 
proved — as has been done, so far, for one particular maxim 
(ai-wald* lü-kubr, concerning the transmission of the rîghtof the 
patron, mawli, by inheritance) which reflects an archaic rule 
of agnatic succession. 

The élément of personal discrétion and indîvidual opinion 
in Islamic law was prier to the growth of traditions, particularly 
of traditions from the Prophet, but because of the success of the 
main thesis of the Traditionists, most of what had originally 
been discretionary decisions and the resuit of individual reason- 
ing by the scholars was put into the moutK of the Prophet. 
A sîgnificant example of this is provided by the rules relating to 
the anciertt contract of mn^âbana^ the exchange of dried dates 
for fresh dates on the tree. This contract contravened the 
Koranic prohibition of ribâ t ‘excess*, and was therefore generally 
rejected* But in order to enable poor people, who did not them- 
selves possess palm-trees, to acquire fresh dates from the time 
they began to ripen, certain scholars allowed the exchange of 
striedy limited quantifies of dried dates for estimated equal 
quantifies of fresh dates on the tree. This was originally a 
discretionary decision (istiftsân), of the same kind as Ibrâhîm 
al-NakhaTs discretionary opinion on the minimum amount of 
the nuptial gift. Both opinions, the uncompromisïng prohibition 
and the exception made for limited quantifies, were put into 
the form of traditions from the Prophet, and in order to make 
the exception acceptable, the transaction envisaged by it was 
called by a technical term of îts own, Aa/ d-ar&y&* This enabled 
the andent schools as well as the Tradidonists to harmonize 
the two groups of traditions, and the original discretionary 
element was diminated from the doctrine. 

3. The literary period of Islamic law begins about the y car 
150 of the hijra (a.d, 767), and from then onwards the develop- 
ment of technical legal thought can be followed step by step 
from scholar to scholar. For Iraq, successive stages are repo- 
sent ed by the doctrine which must be credited to Hammâd 
(d. 120/738), and by the doctrines oflbn Abî Laylâ(d. 148/765), 
of Abu ïîanlfa (d. i5°/7 6 7)> of Abu Yüsuf (d. 182/798), and 
of Shaybânî (d. 189/805) respectively. The Syrian ÀW2â'f 
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(d. 157/774) représenta an archaic type of doctrine, and Màlik 
(d. 179/795) the average doctrine of the school of Médina in 
his tirne. During the whole of the second century of Islam, 
technical legal thought developed very rapidly from ite begin- 
nings, which were crude and primitive conclusions by analogy. 
It tended, first, to become more and more perfected. There is, 
secondly, an mereasing dependence on traditions, as a greater 
number of traditions came into being and came to be accepted 
as authoritative. Thirdly, material considérations ofa religious 
and cthical kind, which represented one aspect of the process 
of Islamicizing the legal subject-matter, tended to merge into 
systematic reasomng, and both tendencies became inextricably 
rnixed in the resuit. Alt three tendencies culminated in Shâfi'î 
(d. 204/820). The following examples are intended to illustrate 
the general trend of development. 

Gonceming a man who is married to more than four wives 
and adopte Islam, the earliest and seemingly most natural 
solution, that he may choosc thosc four wives to whom he wishes 
to remain married, was that adopted by Awzâ'L It was also 
expressed in a tradition from the Prophet. Mâlik followed the 
same doctrine but specified that the Koranic prohibition (aura 
iv. 23) of marital relationships with two sisters simultaneously 
or with mother and daughter applied also here and limited the 
possible choices. The early Iraqiam introduced systematic 
refinements* Abü Hanifa declared: *If the man was married to 
ail his wives by one contra et, and they ail become Muslims, he 
becomes separated from ali his wives/ Abu Yüsuf adduced 
systematic reasoning in favour of this doctrine and added: 'But 
if he was married by successive contracte, the first four marnages 
remain valid* ; for this détail he also referred to Ibrâhîm Nakha'i. 
The tradition in favour of the first doctrine was still ‘irregular’, 
and therefore unacceptable, in the timeof Abü Yüsuf. Shaybânï, 
however, knew already a greater number of traditions from the 
Prophet and could not disregard them; but he retained the 
doctrine of Abü Hanifa and Abü Yüsuf with regard to persons 
who had been members of tolerated religions; the result is very 
inconsistent. Shâfi% under the spell of the traditions, retumed 
completely to the oldest doctrine and supplied a good systematic 
argument. 

It was an ancien t Àrab custom that the vie tors took the 
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womenfolk of their conquered enemies as concubines without 
caring much whether they were married womçn or not, This 
rough-and-ready practice continued in Islam, and Àwzâ*ï States 
correctly : 'Such was the practice of the Musiims, and thus 
décrets the Koran* (sura iv. 24). The Medinese accepted thia 
practice unreservedly and merely drew the logical conclusion 
by formulating the legal principle that captivity (in the sense in 
whichIdamrecognizedit;below,p, 127) dissolved the marnage 
tie. The Iraqians, however, reasoned that captivity as such did 
not dissolve the marnage lie, and conséquent!/ tried to introduce 
certain safeguards* Awzâ'ï was partly influenced by Iraqian 
legal thought and, while endorsing the practice, regarded the 
marnage of captives as continuing valid after captivity, with 
the resuit that his doctrine became inconsistant, Abu Yüsuf 
criticized AwzàTs inconsistency, and Shâfi*i’s doctrine is sdll 
more thoroughly systematic than that of Abu Yüsuf At the samc 
time, Aw2â% Abü Yüsuf, and Shàfi'ï represent three successive 
stages of growing formai dependence on traditions. 

TheKoransaysînsuraxxiv. 33: ‘And those in your possession 
who désiré a writing, write it for them if you know any good in 
them, and give them of the wealth of Allah which He has given 
you.’ The hearers were supposed to know the details of the 
transaction referred to, and strict interprétation of the passage 
suggests that it was not identical with the contract of manu* 
mission by mukâtaba such as was elaborated later by the ancient 
lawyers in the second century of Islam. Their earliest efforts 
were arbitrary, such as the decision that the mukitab slave 
becomes free as soon as he has paid half the stipulated amount, 
or the decision, attributed to f Atâ‘ and probably authentic, that 
he becomes free as soon as he has paid three-quarters. Pre* 
sumably authentic, too, is the information that *Àtâ* consîdered 
it obligatory on the master to conclude a mukâtaba contract 
with his deserving slave although *Atâ’ agreed that he had 
no tradidonal authority for this doctrine; in other words, the 
implications of the Koranic passage began to be consîdered in 
the time of ‘Àtâ 1 . Tcchnically more polished are the opinions 
that the mukâtab slave becomes free as soon as he has paid off 
his value— this seems to hâve been the current doctrine of the 
school of Kufa at one time; or that he becomes free pro rata of 
his payments — this doctrine seems to hâve been connected with 
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the Iraqian opposition; or that he bccomes free immediately, 
and the payments due from him are ordinary debts, Finally, 
the systematically most consistent doctrine that the mukâtab 
remamed a slave as long as part of the stipula ted sum was still un- 
paid prevailed in Iraq and in Médina, and it was projectcd bacfc 
to certain Companions of the Frophet and finally to the Prophet 
himself, but ali this is latcr than the simple référencé, in Médina, 
to two of the ancient authorities of the school. Even aller the 
final doctrine on the mukâtab had prevailed, some concessions 
in favour of a defaulting mukâtab were made; but they were 
subsequently reduced, though not completely eliminated, in 
the interest of stricter systematic consistency. 

4. The opinions of Awzâ'ï, in Syria, represent, as a rule, the 
oldest solutions adopted by Islamic jurisprudence, The archaic 
character of his doctrine makes it likely that he, who was him- 
self a contemporary of Abu Hanlfa, conserved the teachingof 
his predecessois, who are nothing more than names to us, in 
the génération before him. When the doctrine which goes under 
his namt was formulated, the Islamicixitig and systematizing 
tendencies of earliest Islamic jurisprudence had, it is true, 
already begun to operate, but they were still far from having 
penetrated the whole of the raw material offered by ancient 
practice. His systematic reasoning, though explicit, is on the 
whole rudimentary; it is overshadowed by his reliance on the 
'living tradition* which he identifies with the < sunna of the 
Prophet*. In this concept of sunna and in other respects, 
AwzâTs doctrine cornes nearest to that of the ancient Iraqians, 

The date of Mâlik’s death is only a few years earlier than the 
dates of the deaths of Àbü Yüsuf and of Shaybânl, but Mâlik’s 
technical legal thought is considerably less developed than 
that of his Iraqian contemporaines* His reasoning, on the 
whole, is comparable to that of Awzâ*ï, particularly in the 
dependence of both on the (idealized) practice, the ‘living 
tradition*, the consensus of the scholars. It was Mâlik’s aim to 
set fbrth the accepted doctrine of the school of Médina, and 
this was to a great extent founded on the individual reasoning 
of its représentatives. In combining extensive use of reasoning 
with dependence on the ‘living tradition*, Màlik seems typical 
of the Medinese. In the majority of cases we find Mâfik*s own 
reasoning inspired by material considérations, by practical 
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expediency, and by the tende ncy to Islamicize. Mâlik’s 
Muwafta, the record of his teachings which was written down 
by his disciples in several closely related versions, enables us to 
discern the actual practice in Médina in the second half of the 
second century of Islam . 1 

In Iraq it is not generally possible to distinguish between the 
common doctrine of the Ku flans in the time of Hammâd and 
Hammâd’s individual opinions, but a considérable progrès in 
the discussion of technicai legal problème between Hammâd 
and Ibn Abl Laylà, a fcfylt of Kufa, one génération later, is 
obvious. Ibn Abï Laylà’s technicai reasoning, though generally 
clumsy and short-sighted, is farfrom rudimentary; the striving 
for systematic consistency, the acdon of general trends and 
principles, pervade His whole doctrine. A rigid formalism is 
perhaps the most persistent typical feature of his legal thought. 
Ibn Abï Laylâ’s practical, common-sense reasoning often takes 
material,.and particularly Islande ethical, considérations into 
account. Gonnected with this is his regard for contemporary 
practice. There are numerous traces of his activity as a kâdï in 
his doctrine, last but not least his conservatism, so that he re- 
présente an earlier stage in the development of Islande jurispru- 
dence than his contemporary, Abü Hanïfa. 

In contrast with Ibn Abï Laylâ, Abu Hanïfa soems to hâve 
played the part of a thcoretical systematizer who achieved 
considérable progress in technicai legal thought. Not being a 
Jfcaÿt, Abû Hanïfa was less restricted than Ibn Abî Laylâ by 
considérations of day-to-day practice; at the same time he was 
less firmly guided by the realities of administration of justice. 
There is so much new, explicit legal thought embodied in his 
doctrine that an appréciable part of it was found defective and 
was rejected by his disciples. His legal thought is not only more 
broadly based and more thoroughly applied than that of his 
older contemporaries but technically more highly developed, 
more circumspcct, and more refined. A high degree of reason- 
ing, often somewhat ruthless and unbalanced, with little regard 
for practice, is typical of Abû Hanïfa’s legal thought as a whole. 

The doctrine of Abu Yüsuf, by and large, présupposés the 
doctrine of Abü Hanïfa, whom he regarded as his master. The 
most prominent peculiarity of Abü Yüsuf’s own legal thought is 

1 For an exaraple, ue bcloWj p. 79* 
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that he is more dépendent on traditions than Abu IJanîfa, 
because there were more authoritativc traditions from the 
Prophet in existence in his time, and compared with this 
dependence on traditions, Islande ethical considérations of a 
material kind are less important. Secondly, the doctrine of Abu 
Yüsuf often représenta a reaction against Abu Hanlfa's sotne* 
what unrestrained reasoning, although, in diverging from his 
master, he occasionally abandoned the more perspicacîous or 
more highly developed doctrine. Finally, a remarkable feature 
of Abü YûsuTs doctrine is the frequency with which he changed 
his opinions, not always for the better. Sometimes the contem- 
porary sources State directly, and in other cases it is probable, 
that Abu YûsuTs expérience as a kS$x caused him to change his 
opinion. Abü Yusuf represents the beginning of the process by 
which the ancient Iraqian school of Kufa was replaced by that 
of the followers of Abü Hanîfa. 

Shaybânî, the great disciple both of Abü |Ianïfa and of Abü 
Yusuf, dépends on traditions even more than Abü Yüsuf does. 
This shows itself not only in changes of doctrine but in his habit 
of duplicating his systematic reasoning by arguments taken 
from traditions, and in the habituai formula ‘We follow this’ by 
which he almost invariably rounds offhis référencés to traditions 
even when he does not, in fact, follow them. Shaybânî used his 
Personal opinion to the extent common in the ancient schools 
oflaw, but most of his reasoning that appears in this guise is 
in fact strict analogy or systematic reasoning. To this extent 
Shaybânî prepared die way for ShâfiTs rejection, on principlc, 
of dîscretionary decisions and his insistence on strict analogy or 
systematic reasoning. Systematic reasoning of a high quality is 
the feature most typical of ShaybânTs technical legal thought» 
Shaybânî was the great systématiser of the Kufian doctrine. He 
was also a prolific writer, and his voluminous Works, in which 
he consciously continued the doctrinal tradition of Abü Hanîfa 
and Abü Yüsuf, became the rallying-point of the yanafï school 
which emerged from the ancient school of Kufa. 

5. In Shàfi% who considered himself a member of the school 
of Médina although he made the essential thesis of the Tradi- 
tionists prevail in Islande law, legal reasoning reached its 
zénith. Explicit legal reasoning, most of it of a superior quality, 
occupies a much more prominent place in ShâfiTs doctrine 
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than in that of any of his predecessors, cven if we take différences 
of style and of literary form into account. When Shâfi'î wrote, 
the process of Islamitiring the Iaw, of impregnating it with 
reügious and ethical ideas, had in the main been completed. We 
therefore find him hardly ever influenced in his conscious legal 
thought by material considérations of a religions or ethical 
kind, such as had played an important part in the doctrines of 
Awzâ'ï, Mâlik, Ibn Abî L&ylâ, and Abu Hanîfa* We atsofind him 
more consistent than his predecessors in sep^rating the moral 
and the legal aspects, whenever both arise with regard to the 
same problem, In this respect, Shâfi'î did not carry out the pro- 
gramme of the Traditionists who had tried to identify the 
categories ‘forbidden* and ‘invalid*. On the other hand, ShâfiTs 
fundamental dependence on traditions front the Prophet, in 
which he followed the Traditionists, imphed a different, formai 
way of Islamicizing the legal doctrine. In theory, Shâfi'î 
distïnguished sharply between the argument taken from tradi- 
tions and the resuit of systematic thought. In his actual reason- 
ing, however, both aspects are closely interwoven; he shows 
himself tradition-bound and systematic at the same tirne, and 
we may consider this new synthesis typîcal of his legal thought. 

Shâfi'î recognized in principle only strict analogical and 
systematic reasoning (kiyâs, ijtikdd, also *afd Veason* or ma'kül 
'what is reasonable’, in a narrow technical sense), to the ex- 
clusion of arbitrary opinions and diacretionary decisions (ray 
and istihsdn , which Shâfi'î uses as synonyms), such as had been 
customary among his predecessors. This is one of the important 
innovations by which his legal theory became utterly different 
from that of the ancient schools. His legal theory is much more 
logical and formally consistent than that of his predecessors, 
whom he blâmes continually for what appears to him as a mass 
of inconsistencies. It is based on the thesis of the Traditionists 
that nothing can override the authority of a formai tradition 
from the Prophet. In acceptîng this Shâfi'î eut himself off from 
the natural and continuons development of doctrine in the 
ancient schools of law, and he adopted a principle which, in 
the long run, could only lead to inflexibility. Also the posi- 
tive solutions which Shâfi'î proposes are often, sociologically 
speakîng, le$$ advanced than those advocated by the contem- 
porary Iraqians and Medinese; his systematic legal thought, 
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dominated as it was by a rétrospective point of view, could 
hardly be productive of progressive solutions. 

For Shâfi'ï, sunna is no longer the îdealized practice as recog- 
nized by représentative scholars; it is identical with the contents 
of formai traditions from the Prophet, even though such a trad- 
ition be transmitted by only one person in each génération. 
According to Shàfi'I, one must not conclude, a$ the andent 
schools of law did* that the Companions of the Prophet knew 
the intentions of their master best and would therefore not bave 
held opinions incompatible with them* This led him to reject 
the taktïd a 5 practised in the andent schools. The opinions held 
and practices inaugurated by persons other than Companions 
of the Prophet were of course, in ShàfiTs eyes, of no authority 
whatsoever. This new concept or sunna 9 the sunna of the Prophet 
embodied in formai traditions from him, superseded the concept 
of *living tradition’ of the andent schools* Traditions from the 
Prophet could not even be invalidated by reference to the 
Koran. Shâfi'ï took it for granted that the Koran did not 
contradict the traditions front the Prophet, and that the tradi- 
tions explained the Koran ; the Koran had therefore to be inter- 
preted in the light of the traditions, and not vice versa. The 
consensus of the scholars, which express ed the living tradition 
ofeach andent school,aIso becameirrelevantfor ShSfi'ï; he even 
denied the existence of any such consensus because he could 
alwaysfind scholars whoheld divergent opinions, andhefell back 
on the general consensus of ail Muslimson essentials. The thesis 
that ‘everything of which the Muslims approve or disapprove is 
good or bad in the sight of Allah* had been formulated shortly 
befbre Shâfi'ü Shâfï'i developcd it further, but the princïple, as 
he formulated it, that the community of Muslims would never 
agréé on an error, was put into the form of a tradition from the 
Prophet only towards the middle of the thîrd century of the 
hijra. Shàfi'i held that, whatever the extent of the knowledge 
of individual scholars, the community of Muslims as a whole 
had preserved the traditions from the Prophet in their totality, 
so that noneof them were lost, and the consensus of the Muslims 
could not contradict the sunna of the Prophet as Shàfi'i under- 
stood it. AU this left no room for the discretionary exercise 
of personal opinion, and human reasoning had to be restricted 
tomakingcorrect inferences and drawingsystematîc conclusions 
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from the traditions. Shâfi f ï was so serious in his main contention 
that ht declared himself prepared to abandon any doctrine of 
his by which he might unwittingly hâve contradicted a tradition 
from the Prophet. 

These, in shorts were the principles of ShâfiYs légal theory, 
It was a ruthless innovation which it took him some time to 
elaborate, so that his wrîtings retain numerous traces of the 
development of his ideas and some unsolved inconsistencies* 
But notwithstanding ail this, ShàfiTs legal theory is a perfectly 
cohérent System » superior by far to the theory of the ancient 
schools, and he became the fbunder of the usül aUfikh> the 
discipline dealing with the theoretical bases of Islande law, It 
was the achievement of a powerful mind, and at the same time 
the logîcal outcome of a process which had begun much earlier. 
The development of legal theory in the second century of Islam 
was dominated by the struggle between two concepts: that of 
the common doctrine of the community , and thatof the authority 
of the traditions from the Prophet» The doctrine of the ancient 
schools of law represented an uneasy compromise; Shâfi'î 
vindicated the thesis of the Traditionists, and the later schools 
had no choice but to accept his essential thesis* 

We must now take up the extemal development of Islande 
law where we left it at (ht end of the Umayyad period. 
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ISLAMIC LAW UNDER THE 
FIRST 'ABBÀSIDS; 

LEGISLATION AND ADMINISTRATION 

i. When the Umayyads were overthrown by the ‘Abbâsids in 
132 of the hijra (a.d. 750)* Islamic law as we know it had 
acquired its essential features; the need of Arab Muslim society 
for a new legal System had been filled. The early 'Abbâsids 
continued and reinforced the Islamicïzing trend whîch had 
become more and more noticeable under the later Umayyads. 
For reasons of dynastie polîcy, in order to differentiate them- 
selves and their révolution firom the ruling house which they 
had superseded, the 'Abbâsids exaggerated the différences, and 
in conscious opposition to their predecessors proclaimed their 
programme of establishing the rule of God on earth* As part of 
this policy they recognized the religious law, as it was being 
taught by the pious spécialiste, as the only legitimate norm 
in Islam, and they set ont to translate their idéal theory into 
practice. They regularly attracted spécialiste in religious law to 
their court and made a point of Consulting them on problems 
that might corne within their compétence* A long treatise which 
Abu Yüsuf wrote at the request of the caliph Hârun al-Rashîd 
on public finance, taxation, criminal justice, and connected 
subjects h as corne down to us. But just as the pious spécialiste 
who had formed the vanguard of the Islamicizing tendency 
under the Umayyads had been ahead of realities, so now the 
early 'Abbâsids and their religious advisers were unable to 
carry the whole of society with them, particularly as the caliphs 
themselves were not always very sincere in their professed 
eagemess to translate the religious idéal into practice. It soon 
appeared that the rule of God on earth as preached by the early 
'Abbâsids was but a police formula to cover their own absolute 
despotism, They were thus unable to achîeve a permanent 
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fusion between theory and practice, and it was not long before 
their successors lacked not only the will but the power to 
continue the effort 

2 * What the early 'Àbbâsids did achieve was the permanent 
connexion of the office of kàtfï with the shaifa t the sacred Law, 
This, too, had been preparcd under the Umayyads, but under 
the 'Abbâsids it became a fixed rule that the kddî had to be 
a specialist in the sharïa, He was no more the legal secretary 
of the govemor but was normally appointed by the central 
government and, once appointed and until he was relieved of 
his office, he was to apply nothing but the sacred Law, without 
interférence from the government* But this independence 
remained theoretical, With its increasing despotism, the 
temporal power became more and more unwilling to tolerate 
the existence of any truly independent institution; the kâda 
were not only subject to dismissal at the whim of the central 
government, but had to dépend on the political authorities for 
the execution of their judgments* This was particularly im- 
portant in the administration of criminal justice* 

During the Umayyad period, when the kàdn were the legal 
secretaries of the govemors, they or the governors themselves 
exercised whatever criminal justice came within the compétence 
of the administrative authorities* But when, under the early 
*Abbasids, the office of kàdï was separated from the general 
administration and became bound to Islamic law in substance 
and procedure, the formai rules of evidence of this îast made it 
impossible for the fcâtfï to undertake a criminal investigation, 
and his inability to deal with criminal cases became apparent. 
Consequently the political powers stepped in and transferred 
the administration of the greater part of criminal justice to the 
police (rAarjâ), 1 and it bas normally remained outside the sphere 
of practical application of Islamic law* Nevertheless, the office 
of£ûÿï in this its final form proved to be one of the most vigorous 
institutions cvolved by Islamic society* 

The centralizing tendency of the early 'Àbbâsids which was 
responsible for the appointaient of the (câtfts by the central 
government also led to the création of the dignity of Chief 
Kâ4ï(fcâ$ l-ku^àt)' It was originally an honorific titïe given to 

1 Th il term, which originally denoted the guard of a general or govemor, is 
prob&bly derived from Latin mhortfan)* 
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the kâdï of the capital, whom the caliphs would normatly consult 
on the administration of justice. The kâdï Àbü Yüsuf was the 
first to receive this title, and the caliph Hàrün not only solicited 
his advice on financial policy and similar questions, as men- 
tioncd above, but used to consult him on the appointaient of 
ail kâdh in the Empire. The Chief Kâdï soon became one of the 
most important counsellors of the caliph, and the appomtment 
and dismissal of the other kàdïs, under the authority of the 
caliph, was the main fonction of his office. It has been suggested 
that the office of Chief Kâdh which notwithstanding its historical 
importance has always been somewhat neglected by the theorists 
of Islamic law, îs of Persian origin and the translation, into 
an Islande context, of that of the Zoroastrian MôbedhSn Môbedh* 
Its introduction by the early 'Àbbâsids certainly coincided with 
the introduction of strong Persian éléments into 'Abbâsid 
govemment, and ancien! Arab wrîters themselves hâve pointed 
out the parallels between the two institutions. ■ 

An insdtution which the early 'Abbâsids, and perhaps before 
them the lacer Umayyads, borrowed from the administrative 
tradition of the Sassanian kings, was the ‘investigation of com- 
plainte’ (na^ar jil-maçâlim)* It was a prerogadve of the absolute 
monarch by which the caliphs themselves or, by délégation, 
munsters or spécial officiais and later the sultans, heard 
complainte conceming miscarriage or déniai of justice or other 
allegedly unlawful acts of the ÿâfiïs, difficulties in securing the 
execution of judgments, wrongs committed by government 
officiais or by powerful individuals (cf. below, p, i6o, on ghafb ), 
and similar matters. Very soon formai Courte of Complainte 
were set up. The more important lawsuite concerning property, 
which in theory would hâve corne within the jurisdiction of 
the kà4t f tended to be brought before the Courts of Complainte 
too, so that their jurisdiction became, to a great extent, con- 
current with that of the kâdh ' tribunals. The very existence of 
these tribunais, which were established ostensibly in order to 
supplément the deficiencies of the jurisdiction of the kâdh t shows 
that much ofthe administration of justice by the£dÿî had broken 
down at an early period. 

At the same dmc at which the kâdï i* tribunals found them- 
selves superseded, to a considérable degree, by the Courte 
of Complainte, they had also to accommodate themselves to the 
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continued jurisdiction of the ‘inspecter of the market’, whose 
office had continued into Islam from Byzantine times. The 
early 'Abbâsids, while maintaining his fonctions, superficially 
Islamicized this office by entrusting its holder with discharging 
the collective obligation, enjoined in the Koran, 1 to ‘encourage 
good and discourage evil’, making him responsible for en- 
forcing Islamic ntorals and behaviour in the community of 
Muslims, and giving him the Islamic titlc of muhtasib (his office 
is called fàsba). In addition to his ancient powers of enforcing 
traffic, building, sanitary, and trading régulations and deciding 
disputes arising from them, it was now part of his duties to bring 
transgressors to justice and to impose summary punishments 
which came to include the flogging of the drunk and the un- 
chaste and even the amputation of the hands of thieves caught 
in the act; but the sincère eagemess of the rulers to enforce 
these provisions of tbe sharfa commonlÿ made them overlook 
the fact that the procedure of the muhtasib did not always satisfy 
the strict demanda of Islamic law. These several aspects of the 
institution of the hisba exemplify the nature and extent of the 
adoption of the idéal doctrine of the sacred Law under the early 
‘Abbâsids. The institution itself has survived, in some Islamic 
countries at least, into the présent, and so has the right of every 
Muslim, notwithst an ding the presence or absence of an offi- 
cially appointed muhtasib, to corne forth as a private prosecutor 
or ‘common informer*. 

3. Under the Umayyads the administration of justice had 
been left to the provincial governors and their legal secretaries, 
the kâdâ, and the administrative and legislative activity of the 
central government, and of the provincial governors, too, had 
originally lain outside of, and was only gradually brought into, 
the orbit of nascent Islamic law. Under the 'Abbâsids, however, 
when the main fèatures of the short a had already been definitely 
established, when Islamic law had corne to be recognized, in 
theory at least, as the only legitimate norm of behaviour for 
Muslims, and when the kdda, bound to apply this law, were 
appointed by the central government under the direct authority 
of the caliph, the caliph himself had to be incorporated into the 
System. This was done not by attributing to him the- right to 
legislate; it would hâve been difficult to acknowledge this right 
1 suras ni. 104» 1 lo * TT 4 t v “- ï 57 î ix* 71* ■ 12; xxii, 4 r; rad. 17* 
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of the ruier in a System of religious duties which had been 
formulated not on the basis of, but in a certain opposition to, 
the practice of the govemment, and which was fast falling under 
the influence of the Traditionists* Eveu speakmg of the caliphs 
of Médina, themselves Comparions of the Prophct, Shâfi'i (who 
upheid the thesis of the Traditionists) could say: *A tradition 
from the Prophct must be accepted as soon as it becomes known, 
even if it is not supported by any correspondîng action of a 
caliph* If there has been an action on the part of a caliph and a 
tradition from the Prophet to the contrary becomes known later, 
that action must be discarded in favour of the tradition from 
the Ptophet.' The solution which was adopted was to endow the 
caliph with the attributes of a religious scholar and lawyer, to 
bind him to the çacred Law in the same way in which the fcàtfïs 
were bound to it, and to give him the same right to the exercise 
of personal opinion {ijtihâd aUra'y) as was admitted by the schools 
of law, The exphcit theory of ail this was formulated only much 
later, but the essentials were expressed in two traditions dating 
from the end of the second century of the hijra, which rétro- 
spectively put the doctrine into the mouth of the Umayyad 
caliph 'Umar ibn *Âbd al- f Azîz in the following terrra; ‘No one 
has the right to personal opinion {ra 9 y) on points settled in the 
Koran; the personal opinion of the caliphs concems those points 
on which there is no révélation in the Koran and no valid sunna 
from the Prophet; no one has the right to personal opinion on 
points settled in a sunna enacted by the Prophet.' And: ‘There 
is no Prophet after ours, and no holy book aller ours; what 
Allah has allowed or forbidden through our Prophet remains 
so for ever; I am not one who décidés but only one who cames 
out, not an innovator but a follower,’ 

Àccording to this doctrine, which was consciously adopted 
very early under the 'Abbâsids, the caliph, though otherwise 
the absolute chief of the community of Muslims, had not the 
right to legislate but only to make administrative régulations 
within the limits laid down by the sacred Law. This doctrine, 
which was projected back into the preceding period, effectively 
conceated the fact that what was actually législation of the 
caliphs of Médina, and particularly of the Umayyads, had to a 
great extent, directly by being approved and indirectly by 
provoking contrary solutions, entered into the fabric of Islande 
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law. The adoption of the theory in question did not even lead 
to a ciear division between législation and administration for 
the future. The later caliphs and the other secular rulers often 
had occasion to enact new rules. But although this was in fact 
législation! the rulers used to call it administration! and they 
maintained the fiction that their régulations served only to apply, 
to supplément, and to enforce the skarVaj and were well within 
the limits of their political authority. This fiction was maintained 
as much as possible, even in the face of contradictions with and 
encroachments on the sacred Law, 

The discretionary power of the sovereign which enables him, 
in theory, to apply and to complété the sacred Law and, in 
practice, to regulate by virtually independent législation matters 
of police, taxation, and criminal justice, ali of which had 
escaped the control of the kàtfï in early 'Àbbâsid times, was later 
called siyâsa, This siyâsa is the expression of the full judicîal 
power which the sovereign had retained from the Umayyad 
period onwards and which he can exercise whenever he thinks 
fit. Owing to the ambîguity explained in the preceding para- 
graphe its existence is admitted evenby the strict theory of Islamic 
law. Siyâsa means, literally, ‘policy 3 , and it comprises the whole 
of administrative justice which is dispensed by the sovereign and 
by his political agents, in contrast with the idéal System of the 
jAori'a, the religions law of Islam, which is administered by the 
fcâdu The application of siyâsa , in the nature of things, often 
touches the naçar Jil-jnazâlim, and both terms are, to a certain 
extent, used as synonyms. The kâ4h, too, are obliged to follow 
the instructions which the ruler may give them in exercise of 
his power of ( siyâsa within the limits assigned to it by the sharf a y 
{siyâsa shar'iyya)* In fact, until the modern period when legal 
modernism led to far-reaching interférence with Islamic law 
itself, the Islamic rulers were generally content with legislat- 
ing on matters which fell outside the compétence of the ÿdÿïs. 
The most important examples of this kind of secular law are 
the siyâsa of the Mamlük sultans of Egypt which applied to the 
military ruling class, and the kânün-nânu s of the Ottoman sultans. 

As a resuit of ail this, a double administration of justice, one 
religious and exercised by the kâtfi on the basis of the sharVa t the 
other secular and exercised by the political authorities on the 
basis of custom, ofequity and fairness, some times of arbitrariness, 
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of govemmental régulations» and in modem rimes of enacted 
codes» has prevailed in practically the whole of the Islamic 
world, 

4. This was how Islamic law actually grcw and» one might 
almost be tempted to say, was fated to grow* out of seeds which 
had been sown well before *Abbâsid rimes, 1 In the first years of 
'Abbâstd rule, however, an unsuccessful effort was made to 
introduce the idea of codification and législation. The author 
of this proposai was the Secrctary of State» Ibn al-Mu^affa', 
an Iranian couvert to Islam» who was put to death in 139/756. 
In a treatîse or mémorandum which he wrote in the last few 
years of his life for the caliph Mançûr, he deplored the wide 
divergencies in jurisprudence and in administration of justice 
which existed between the several great cities (and even their 
sevefal quarters), and between the main schools of law. These 
divergencies, he said, either perpetuated different local prece- 
dents or came from mdividual reasoning which was sometimes 
faulty or pushed too far. He suggested therefore that the caliph 
should review the different doctrines, codify and enact his own 
decisions in the interest of uniformity, and make this code 
binding on the This code ought to be revised by succes- 
sive caliphs. The caliph and the caliph alone, Ibn al-Mukaffa' 
asserted» had the right to décidé at his discrétion; he could 
give binding orders on military and civil administration, and 
generally on ail matters on which there was no precedent, but 
he must base himself on Koran and sunna. This sunna , however, 
Ibn al*Mukaffa' realized» was based not on authentic traditions 
from the Ptophet and the caliphs of Médina, but to a great 
extent on administrative régulations of the Umayyad govern- 
ment, Therefore, he concluded, the caliph was free to déterminé 
and codify the sunna as he thought fit. 

Ibn al-Mukaffa' wrote at a rime when the 'Âbbàsîd govern- 
ment was attemptmg to make Islande law the only law of the 

1 Howmuchall this was the natural ou t corne of conditions which existed already 
at the end of the Umayyad period be cornes évident from the tact that the theory 
and practice of the law in Islamic Spam, where an escaped member of the Umayyad 
Eamily tbunded an independent principaUty sût years aller the 'Àbb&sid révolution 
(136/756)» was to ail intenté and purposa identical with that in the 'AbbSsid 
empire. Only a few ofthe *Àbbâsid innovations did not immediately percçlate into 
Islamic Spain, such as the title muStasib for the old *âmt a!-sük t and the office of the 
to which the institution of the fcâfi l-jamâ'a bears only a superficial 
resemblan.ee. 
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State, but when that law itself was still in its formative period* 
The revolutionary propaganda which had broughtthe 'Abbâsids 
to power had made extravagant daims for the divine kingphip 
of the Cousins of the Frophef. Though the ’Abbâsids, once they 
had attained their goal, quickly dissociated themselves from the 
more extremist of their adhérents, the plea of Ibn ai-Mukaffa* 
for State control over law (and, incidentally, over religion too) 
was in fiill accord with the tendencies prevailing at the very 
beginning of the ‘Abbâsid era. But this was no more than a 
passing phase, and orthodox Islam refused to be drawn into 
too close a connexion with the State. The absolute power which 
the caliphs, and later the governors, sultans, &c,, exercîsed over 
the appointment and dismissal of the kàdh could not replace 
their lack of control over the law itself* The resuit was that 
Islande law became more and more removed from practice, 
but in the long run gained more in power over the minds than 
it lost in control over the bodies of the Muslims* Hardîy forty 
years after Ibn al-Mukaffa' wrote his mémorandum for Mançür, 
Abu Yüsuf composed his treatise for Hârun; a comparison of 
the two documents shows weïl the speed with which Islande 
law developed during the second century of the hijra* 
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THE LATER SCHOOLS OF LAW 
AND THEIR ‘CLASSICAL’ THEORY 


i. In the early 'Abbâsid period, too, the ancient schools of law» 
whîch had the main reason for their separate existence in 
geography, transformed themselves into the Jater type of school, 
based on alleqiance to an individual master. The religious 
spécialiste of each geographical unit in the central parts of the 
Islamic world had developed a certain minimum agreement 
on their doctrines» and by the middle of the second century of 
the hijra many individuals, instead of working out independent 
doctrines of their own, began to follow the teaching of a recog - 
nized authority in its broad oudines, while reserving to them - 
selves the right to difier from the ir master on any point of detail . 
Thîs led in tne tint place to thë~ forming of groups or circles 
within the ancient schools of law. Thus there existed within 
the Iraqian school of K uf a _the_ c foUowers_of Abu Ha nîfa*. a 
groupwhich included Abü Yüsuf and Shaybâni, but, in addi- 
tion, Abû Yüsuf had Followers of his own. Simiiarly, within the 
school of Mcdm a^and^pardcularlv in its dependency which 
was Egypt, there were < foUojyÊtsjoCMahÿ ï who regarded the 
book of their master, the Muwafia\ as their authorîtative work» 
They were originally only a fraction of the Medinese, just as 
the followers of Abü Hanîfa were only part of the Kufïans. But 
the extensive literary activity of the followers of Abü ^anifa, 
particularly of ShaybSnï, in Iraq, and of the followers of Màlik 
in North Africa , 1 together with other factors, some of them 
accidentai, brought it about that the bulk of the ancient school 
of Kufa transformed itself into the school of the Hanafïs, and 
the ancient school of Médina into the school of the Mâlikls, 
and the ancient schools of Basra and of Mecca, respectively, be- 
came merged in them. Another group of Kufïans, and perhaps 

1 Th« MudawtoanOf the origine of vvhîch go batk to within one décade from 
Mâlik’s death, is the great corpus of lheir doctrine. 
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of Iraqians generally, formed the school of Sufyàn Thawrï 
(d. 161/778), which counted followers for several centuries. The 
ancient school of the Syrians, too, transformed itaelf into the 
school of Awza*ï which had a somewhat shorter span of life. 
This transformation of the ancient schools of law înto 'personal* 
schools, which perpetuated not the living tradition of a city but 
the d octrine of a m aster^an d-nf hia ^djsâ ples^ was co mpleted 
about the middle of the third ccntury of the hi ira (c. a 3 . 865). 
It was the logical outcome of a process which had startedwithin 
the ancient schools themselves but was precipitated by the 
activity of ShâfiX 

Shâfi*ï, whose life spanned the second half of the second 
century, started as a member of the school of Médina, and 
continued to regard himself as one, even after he had adopted 
the essential thesis of the Traditionists and tried to convert to 
it the adhérents of the ancient schools, particularly the Medi- 
nese, through vigorous polemics* He did his beat to represent his 
new doctrine as one which fbllowed naturally (rom their own 
promises and which, therefore, they ought to accept, but adopt- 
ing the thesis of Shâfi’î meant, nevertheless,- breaking with the 
school of Médina or, for that matter, with any of the ancient 
schools* It did not mean joining the ranks of the pure Tradi* 
tionists because, as Shâfi'ï himself had realized, their standards 
of reasoning were inferior to those of the ancient schools, quite 
apart from the fact that their interests were less technically 
legal. Any legal spécialiste therefore, who became converted to 
Shâfi'1’3 thesis became a personal follower of Shâfi'î, and in this 
way ShàfTi became the founder of the first school of law on an 
exclusively personal basis, certainly with a common doctrine, 
but a doctrine which had once and for ail been formulated by 
the founder* Shâfi'ï might well protest that it was not his 
intention to found a school, that his opinions counted for 
nothing, and that he was prepared to amend them if he found 
himself unwittingly contradicring a rcliable tradition from the 
Prophet; already a direct disciple of his, MuzanI (d. 264/878), 
had composed his Mukhtasar as an ‘extract from the doctrine of 
Shâfi'î and from the implications of his opinions for the benefit 
of those who may desire it, although I must warn them that 
Shâfi'î forbade anyone to follow {taklïd) him or anyone else\ 
The term taklïd, which in the usage of the ancient schools had 
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denoted the formai référencé to Comparions of the Prophet, 
had corne to mean reliance on the teaching of a master. The 
doctrinal movement started by Shâfi'ï has always been known 
as the Shàâ'ï school, and it soon took its place beside the FJanafï 
and the Mâlikï schools . 1 

a* S hâfiVs effort to supersede the ancient schools of law b y a 
new doctrine based on the thesis of jhejrrad i tiomstsjalle d, but 
Hc succeeded in maJong this thesis, whîch was indeed the logical 
outcomç of the search for an irréfutable Islamic basis of the 
skarVa , prevail în legal theory. Whereas the Hanafi^a nd the 
MâJik js». who continued the ancient schools of Kufa and of 
Medinâ, did not change their positive legal doctrine appreciably 
from what it had been when Shâfi'ï appeared, they finally 
adopted, together with the Shâfi'ïs, a legal theory of traditîonist 
inspiration. This C c La sgicalM heojçy of Islamic law, or doctrine 
of the usûl al -fikh * * which was established during the third 
century oHnehyra (ninth century a.d,), was in many respects 
more elaborate than ShâfiVs own theory, and d iffçred from i t 
in one e ssential aspect, Shâfi% in order t o b e a^Te to^ ïowLthe 
tra dttiôSs from the Prophet witho ut réservation, rejectedriteprin- 
ciple of the consensus of the scholars, which embodied the living 
firâdïtiôn of the ancient schools, and restricted his own idea of 
consensus to theunanimous doctrine of the comm un ity at large. 
The ciassical theory returned to the concep t of the consensus of 
the scholars, which it considered i nfalüble in the same way as 
the general consensus of the Muslims. But it had to take into 
account the status which Shâfi r ï had meanwhile won for the 
traditions from the Prophet, and it extended the sanction of the 
consensus of the scholars to ShâfiVs identification of the sunna 
with the contents of traditions from the Prophet. The main 
resuit of ShâfiVs break with the principl e of ’living traditio n 1 
thus became itself part of the ‘living tradition* at a later stage. 
fhT price that had to be paid tor this récognition was that 
the extent to which traditions from the Prophet were in fact 
accepted as a basis of law was 1 In the future to be determinedj 
by the consensus of the scholars, which left the représentatives^ 
of each school free to déterminé it for themselves (by interpre-| 
talion, and so forth), and ShâfiTs attempt to erect the traditions* 

r The Arabie terrn for a 'schogT of religions law is tnadhhàtb (pt maâhâhüfj* 

* In contrat with the ufüt t ‘roots’, positive law û called funf> 'branches’. 
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from the Prophet, instead of the living tradition and the con- 
sensus, into the highest authority in law was short-lived in its 
effect. The fact that the Shâfi'i school itself had to accept this 
modification of the legal theory of its founder shows the hold 
which the idea of consensus had gained over Islande law. It 
follows that the conunon legal theory, the discipline of the usül 
al-fikh, has little redevance to the positive doctrine of each school. 

As a resuit of the development described so far, the classical 
theory teaches that Islande law is based on four principles or 
‘roots’ pl. of asî) : the Koran, the jpnna&f the Prophet which 

is incorporated in the recognized traditions, the consensus 
of the scholars of the orthodox community, and the 
method of reasoning by analogy jkiyâs ). (See further below, 
pp. ït4-f.) 

The cssentials of this theory and, in pardcular, the fully 
developed concept of the consensus of the scholars occur already 
in the work of Tabarï (d. 310/923). Whereas Shâfi'i had ca lled 
Koran and sunna thi^ two-principles-and considered i/mâ 1 an d 
k iyâs subordinate to them . Tabarî rccognizes three itfùl: Koran, 
sunna as expressed in traditions from the Prophet, and 1 1 jmà', 
which for him is absolutely décisive; beside these he places 
kiyâs (avoîding this technical term in relation to his own 
doctrine and using circumlocutions, such as ‘parallel’, ‘simi- 
larity 1 , or ‘amounting to’). The later Hanbali s (see below, 
p. 63), too, whilst treating jcîyqiuas a recognized p rinciple , 
a void putting it formallv o n the same level as the other ufut, 
although istiksân and istiflâh (see the following paragraph) are 
admitted to the rank of ‘controversial principles’. The final 
admission of kiyâs to the ‘classical’ group of four usül is the 
resuit of a Ç QmBrojuMSi on the lines envisaged by Shâfi'ï, 
between the old. unrestricted use of ra’v (or istiksân) and the 
rejection o f ail hiun an reasoning in religious law (see below, 
sections 4 and 5J. 

3. Although the later schools of law shared the essentials 
of this classical theory, traces of the different doctrines of the 
ancient schools hâve survived in some of them to a greater or 
lesser extent. The old unfettered use of perso nal op inion (ra^y), 
for instance, continued to be reco gnized as légiti mais by the 
Hanafïs under the naine ot' 'apptovar or 'preterenc e* {istiksân) 
in cases whcre the strict application of analogy would hâve led 
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to undesirable results* (Cf, below, p. 204.) This does not me an 
that the followers of the Hanaf! school arç 7 or hâve been for 
more than a thousand years, at liberty to use their_QWJL_discre * 
tionary judgement, any more than the adhérents of any of the 
other schoolsTTt rriëans merely that the official doctrine of the 
school is in a number of cases 
on the free exercise of personal opinion on th e part of the 
"schooPs/earliest authorities» Mâlik and other early authorities 
of the Mâlikî school, too » are known to hâve exercised istiksân 
in a number of cases ; the Mâlikî school, however, prefers the 
method of isfislâk t ‘having regard for the public interest 
(ma$lalta)% a considération whxch dîffers only in name and not 
in kind from the reasoning of the Hanafîs and to which essen- 
tially the same qualification applies. The Shàfi*îs and the 
l^anbalïs (see below, section 4), too, use isttfldh. The exact 
définition of ijmd' has always remained somewhat controver- 
sial, The Mâlikfe recngnïzc, beside the general consensus of_th e 
scholars, the consensus of the fancient) scholars of Médina 
(ijmd* ahl at-Madîna) f the town of the Prophet and, according to 
them, the true home of his sunna. This doctrine perpétuâtes the 
ancien! idea of a local, geographical consensus. 

In the later Middle Ages, when Morocco had become the 
moat active centre of the Mâlikî school where it developed in 
relative isolation, a number of features became prominent there 
which were not shared by the other schools, and not even 
by Mâlik! doctrine in other countrïes. Most of these features 
fall under the headingof ‘judicial practice 1 ('ornai), The concept 
of "ornai had been prominent in the theory of the ancient school 
of Médina, and the ‘practice of Médina* continued to play a 
minor part in the legal theory of the Mâlikî school. Now in 
Morocco, from the end of the ninth/fifteenth centûry onwards, 
"judicial practice*, as opposed to the strict doctrine of the school, 
found a recognized place in the System, and it was set down in 
spécial works. The later Mâlikî school in Morocco took more 
notice than the other schools of law of the conditions prevailing 
in fact, not by changing the idéal doctrine of the law in any 
respect, but by recognizing that the actual conditions did not 
allow the strict theory to be tramlated into practice, and that it 
was better to try to control the practice as much as possible 
than to abandon it completely, thus mayitaining a kind of 
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protective zone around the shan' g* Later Mâlikî doctrine in 
AiorâDooIüpEeHFffië'^mïcîpIëTIîat ‘judicial practice prevails 
over the best attested opinion', and it aliowed a number of 
institutions rejected by strict Mâlikî doctrine. This Western 
Mâlikî *amal is not customary law; it is an alternative doctrine 
valid as long as it is felt advisable to brmg custom within the 
orbit of the sharta, and it mirrors, on a different plane, its 
predecessor, the 'amal of Médina. 

If later Mâlikî doctrine in the West thus took limited notice of 
custom and actual practice, it romains, nevertfeeless, true that 
Islamic law, including the Mâlikî school, ignores custom as an 
officiai source of law. Custom {'ur/J *âda) is recognized as à 
restrictive element in dispositions and contracta (below, pp. 126, 
144, 155) and as a principle in interpredng déclarations; it also 
serves occasionally as the basis of istîfpün (below, pp. 152, 155, 
157) or istislâh* Be&ides, custom and customary law hâve co* 
existed with the idéal theory of Islamic law, while remaining 
outside its system, in the whole of the Islamic world. As a point 
of historical fact, custom contributed a great deal to the forma- 
tion of Islamic law, but the classical theory of Islamic law 
was concerned not with its historical development but with 
the systcmatîc foundation of the law, and the consensus of the 
scholars denied conscious récognition to custom. 1 

4. The legal doctrine as it had been elaborated by ShâfH did 
not satisfy the uncompromisin g Traditions ts . It was derived, 
it is true, from traditions iroïrTthe Prophet, but with the help 


of a highîy developed method of analogical and systematic 
reasoning, T fr* TradîrinnÎBts 1 nn thrir part, preferred not to 
use âny human reasoning in l aw and cho se, as much as possible, 
to "base every smglë _ ifëm ôFTKeir doctrine on a tradition from 
the Prophet, *preferring a weak tradition to a strong analn gv% as 
their opponents put it pointedlv. Although the number of indi - 
yidua [[ traditions went on increasin g. they were still very far from 
covering every individual type of case, and the Traditionists were 
in fact unable to do without reasoning. But the reasoning which 
they used was of a cautelary nature, concerned with moral issues. 


1 Occaaional rcferencta to the abstract principle that the Law changes with a 
change in custom or in conditions, or Lhat it takes custom into account, ohould not 
be overraterî in their import as far as positive law U concerned; they envisage 
either the kind of considération which has been mentîoned in the text or the 
confirmation of eusiing custom* by Kor&n and stma 9 Sec. 
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and diflering widcly from the systcmatic legal thought which 
had been brought to technical perfection by Shâfi'î and which 
the Traditionists disliked. 1 This becomes apparent in the oldest 
legal texts inspired by traditionîst doctrine, which contain the 
teachings of the prominent traditionist Ibn Hanbal (d> 241/855) 
and were comptled by his disciples in the same way in which 
the disciples of Mâlik had edited the teachings of their master. 
They mark the beginnings of the Çlanbal! school which, it 
should be noted, never absorbed its parent movement as 
completely as the Çanafï and Mâlikï schools absorbed theirs» 
Forsome time Ibn ffanbal and his adhérents were r egarded b y 
Aie tollowe rs of the other schooïnxo t as r eat^tawyers’but as mere 
spec iahsts on traditions. IVevertheless. the^Hanbalis^bicainc 
^one ofThe recognized schools, and although they were never 
numerous, they counted among their adhérents a surprisingly 
high proportion of firat-class scholars in ail branches of Islande 
leaming, The Tradidonists of the third century of the hijra dp 
not seem to hâve shown much interest in legal theory except 
for the general idea of the authority of traditions, but when 
the scholars of th e Hanbalï school. muchlater. came to elaborate 
a co mplété System of doc trine» they, too, had to adopt thé 
‘HasScal 1 legal theory which was based not on traditions but 
on consensus, and they r ecognized analogical reasoning (but 
c£ above, p. 60), It was left to the great independent Hanbalï 
t hinker Ibn Taymiyya (d. 728/1338), to whom we shall hâve to 
return later (below, 1^72), to reject the alhembracing fonction 
of the consensus of the scholars, and at the same time to affirm 
the necessity of analogical reasoning of an improved kind, 

5, About the same time that the movement of the Tradi- 
tionists gave rise to the Hanbalï school, Dâwüd ibn Khalaf 
(d. 270/884) founded the Zâhirî schoo l of law, the only school 
which owed its existence to and took its name from a principle 
of legal theory. It was their principle to rely exclusively on the 
literal meaning (ÿàhir) of the Koran and the traditions from the 
Frophet and to reject as contrary to religion not only the free 
exercise of personal opinion which had been customary before 
Shâfi'ï, but even the use of analogical and systematic reasoning 
which Shâfi'ï had retained. For instance, thé Koran forbids 

1 A certain interet in technical ïega) problème is, however, notîccable in the 
elaborate chapter headings of Bukhârï (on whom scc below, pp* 
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interest, and many traditions relate that the Prophet forbade 
an excess in quantity and a delay in delivery in the barter or 
sale of gold, silvcr, wheat, barley, and dates. The other schools 
extended this prohibition by analogy beyond the five com- 
modities mentioned, either to ail goods that were sold by weight 
or measure as the I^anafïs do, or to ail foodstuffs that could be 
preserved, and so on* The Zâhirïs, however, rdused to extend 
the ruling to commodities other than those menüoned in 
traditions* In this particular case the Zâhirï school seems less 
exactîng, but in others it appears much stricter than the other 
schools; it applies an abstract principle without regard for 
the conséquences. It was not so much abstract thought which 
the Zâhirïs rejected as the technical methods oflegal reasoning 
which they considered subjective and arbitrary, In the last 
resort they, too, were unable to do without déductions and 
conclusions from the proof tcxts, but they tried to represent 
their conclusions as implied in the texts themselves. Another 
axiom of the Zâhirïs wa? the only lega üyjvalid ifmâ* was the 
consensus of die Compani ons of the Prophet* It was this ?âhirï 
thcm that the Hànbali IbiTfFaymiyya là ter took over in a 
mitigated form* 1 The legal thought of the Zâhirïs, which we 
know mainiy through the writings of Ibn Hazm (d. 456/1065), 
has certain points of resemblance with the doctrine of the 
Hanbalîs and of the Traditionists in general, but essentially it 
goes back to a literalis t attjtnHp which can be found among the 
Khariiis^ as far back as the first century of Islam, and in the 
theôlog icàkinpve ment of the Mu^a zila, in the second century, 1 
^'Ibn Tümart (d. 534/1 130), me tounder of the religious and 
political movement of the Almohads in North Africa, held that 
religious law should be based on the Koran, the sunna> and the 
ijmà\ which last he restricted to the consensus of the Com- 
panions of the Prophet, but in establishing the sunna he gave the 
practice of the people of Médina prefercnce over traditions, so 
that the practice of Médina became His décisive argument, and 

1 Ct bçlow, p, 72, O» the rejecdûn of tafctïd which is commoA to them toû. 

1 The Mu*taxila were esctreme opponenta of the Tradidonûts. They imbt«d on 
basbg their tya tem of religions doctrine excluAivdy on the Koran, sud used the 
method of 1 itérai interprétation, together with syitenatic reasoning, in order to 
discrédit traditions. Although they did not elaborate a System of legal doctrine of 
lheir Qwiij they oftexi dùcuased problems of legal theory and of positive Law from 
their particular point of view. 
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Mâlik’s Muwaffa* one of his authoritative books; he also ad* 
mitted ktyâs within very narrow At the same time he was 
strongly opposed to the System of positive law (jurü*) as it had 
been worked out in the Màlikï school and was exclusively 
studied under the Almoravids (below, p* 86) in North Africa 
in his time, and to the Systems of the other schools of law as 
well. In particular, he repudiated the authority of the mujtahtds 
(below, p. 71), the great masters of the established schools, 
against whom he asserted his own authority as 'infallible imànC 
{imam ma'sùm) ; he declared their disagreements inadmissible, 
and regarded the practice of tafrlïd with regard to them as 
ignorance. This legal theory of?àhirI inspiration was paralleled, 
at least under the third Almohad ruler, Abu Ya'küb Yusuf 
(558/1163-580/1184), by an administration of justice on Zâhirï 
Unes, closely supervised by the ruler himself, but the movement 
does not seem to hâve developed a technical legal literature of 
its own* 

6. There were several other ‘personal 1 schools of law» such as 
those of Abü Thawr (d. 240/B54) and of Tabarï (d* 310/923), 
not to mention a number of more or lésa independent scholars, 
pardcularly in the early period. But since about 700 of the hijra 
or Â1D1 1300 only four schools of law hâve survived in orthodox 
Is lam, the Hanafi . the Maliki. th e Sh£fü « and the Ijlanball 
schools. 

T he Hanafi school is well re presented in Iraq+ its hom e 
count r^r and in Svria T lt spread earlv to Alghanistan, Jhfi~Sub- 
nf A?ùa. I t b e came the 

*favoiïrite school of the Turkish Seljuki d rulers and of the 
Ottoman Tu rks, and it enjoyed exclusive official récognition in 
thé wüole of the Ottoman Empir e, a status which it has pre- 
served in the tribunals even of those former Ottoman 
provinces where the majority of the native population follows 
another school, such as Egypt. 

The hl^ l üd s chool spread westwards from its first centres, 
Medinaancf Egyp t, over practically the wfible o f North Africa 
and over Central and West Africa as far as it is Muslim; it was 
also prédominant in médiéval Muslim Spain where it had 
superseded the school of Awaâ'i at an, early date. The Mus- 
lims of the eastern coas ta 1 territories of Arabia, as far as they 

1 Where there are minoritid of Shütes. 
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are not Hanbalis (Wahhâbîs) or Sectarians (Ibà^ïs who repre- 
sent the one surviving branch of the Khârijïs, 1 or Shiites), are 
MâlUtis to o. 

T he Shâfi'i school started ffeom Caim^w here Shâfi'I spent 
the last years of his life. It prevails in Lower Egy pt, in Hijaz, in 
south Àrabia as far as it is not Zaydï Shiite, and in most of East 
Africa as far as it is Muslim. There are a considérable number of 
Shâfi'ïs in Iraq. In the Middle Ages the school was well repre- 
sented in Fersia too, before that country became ‘Twelver’ 
Shiite. There are also Shâfi'ïs in some districts of central Asia 
and in some Coastal régions of India. Finally, the Shâfi‘ï school 
is followed by almost ail Muslims in Indonesia, in Malaya, and 
in the rest of South-East Asia. 

rjjd not a t once succçed, in the same way 
as the other surviving orthodo x schools oi law~m prevaiiing in 
anyTXteüsivë territory, but it hadloîlo wersrn many parts of the 
Islande world, mcluding Fersia before it became Shiite. Its two 
grcat centres were Baghdad, the home town of Ibn Hanbal, 
and, somewhat later, Damascus, where the aedvity of the Han- 
ball reformer Ibn Taymiyya (d. 728/1328; cf. below, p. 72), 
whose teachings are, however, not typical of the Hanbali school 
as a whole, is one of the highlights of a brilliam period in the 
history of the school. 

From the eighth/fourteenth ccntur y onwards the I£an- 
balï school deciined and seemett on the v erge of extinction, 
when the puritanical movement of thê WâKlîSbîs" o f the 
twelfth/eighteenth century, and especially t he Wahhâbî re yival 
in the présent centurv. gave it a new leas e of life . The religious 
founder of this movement, Muhammad^ ibn "Abd al-Wahhàb 
(d. 1201/1787), was influenced by the works of Ibn Taymiyya. 
Whereas the Qanbalï school had always been rega?ded by ortho- 
dox Islam as one of the legitimate schools of law f the intolérant 
attitude of the carlier Wahhâbîs towards their fellow Muslims 
caused them for a long tirne to be suspected as heretics, and they 
hâve corne to be gcnerally considered orthodox only since their 
political successes in the présent génération. The l^anbalî school 
is officially recognized in Saudi Arabia, and the inhabitants of 
Najd, the eastem half of that country, are practically ail 

c Other groupa of Ib&ÿfr fourni in Algeria (the Mzab), Tunisie (the isJaxul 
of Djerba), and Libya (the Djebel NcfQsa). 
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Hanbalïs; there are also groups of them, cf varying size, in 
Hijaz, in the prmcipalities on the Persian Gulf, and in the sub- 
continent of India. 

7, In their relationship to one another, the orthodox schools 
of law hâve, notwithstanding acts of fanaticism, particularly on 
the part of the populace and of the rulers in the high Middle 
Ages, gençrally practised mutual toleratioru This attitude goes 
back to the time of the ancient schools of law which had 
accepted geographical différences of doctrine as natural, The 
maxim that disagTeement (ikhtilâf) m the community of Muslims 
was a sîgn of divine indulgence had already been formulated in 
the second century of the hijra, though it was put into the mouth 
of the Prophet only much later. This mutual récognition was 
not incompatible, and did indeed go together with vigorous 
polemics and the inslstence on uniformity of doctrine within 
each geographical school. The opportunity for disagreements 
on questions of principle arose only from the time of ShàfïVs 
systematic innovation onwards. In this particular case, the 
several schools arrived at a compromise, and generally speaking 
the consensus, which acted as the integrating principle of Islam, 
has succeeded in making innocuous those différences of opinion 
that it could not eliminate. The Four schools, then, are equally 
covered by ijmà\ they are ail deemed to translate into individual 
legal rules the will of Allah as expressed in the Koran and in 
the sunna of the Prophet; their alternative interprétations are ali 
equally valid, their methods of reasoning equally legitimate; 
in short, they are equally orthodox. The same held true of the 
other schools of law as long as they existed; before about 
a*d, 1300, not only four but up to seven schools were regarded 
as the equally valid interprétations of the sacred Law; but once 
a school had ceased to exist, the consensus came Into action 
again and it was no longer permissible to adhéré to those schools 
which once had been on an absolutely equal footing with the 
others. This is a telling example of the way in which consensus 
acts in reducing différences progressively* The success of some 
schools and the extinction of others were brought about partly 
by the growing weight of consensus itself, and partly by external 
circumstances, such as the favour or disfavour of princes and 
a more or lésa favourable geographical situation for attracting 
students and making their doctrines known. Even within the 
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indîvidual schools and in their relatîonsbip to one anothcr 
consensus acte as an integrating principle* Not only will the 
recognized doctrine of each school , 1 through the élimination 
of stray opinions, become more and more uniform and 
settled down to the most minute details as time goes on; it also 
happens not infrequently that a school which, from its own 
premises, would hâve to regard an act as indiffèrent or permis* 
sible, prefcrs in fact to classify ït as cotnmendabïe or repre- 
hensible, so as not to diverge too far from those other schools 
which regard it as obligatory or forbidden. 

1 The individu al Muslim may join the school of his choioc or change hla 
allegiance withoul any formality; ho may eveii, for the sake of convenicncc or for 
any reason of hb own, wîth regard to any Lndivîdual act or transaction adopt 
the doctrine of a school other than that which he habitually follows. Th U pro* 
cedurc is calltd tddid, in a sensé whtch is derived froin the later mcaning of this 
terni, ir he do es thia, however, hc ought to follow the doctrine of the ebosen 
school in ail respecta untiL the act*! completion, and ought not to combine the 
doctrine! of more than one school (this is called taffib), The Modernises have diare- 
gaidod this tast rule. 
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THE ‘CLOSING OF THE GATE OF 
INDEPENDENT REASONING’ AND 
THE FURTHER DEVELOPMENT OF 
DOCTRINE 

I. In the first few décades of ‘Abbâsid rule, Islamic law, with 
the active heip of the government, seemed at last on the point 
of dominating the practice. Butit was denied this success; the 
administration ofthe State and religious law drew apart again, 
and the increasing rigidity of the sharta itself .prevented it from 
keeping pace with actuat practice. This development calls for 
two parallel surveys: one of the later development of Islamic 
law în itself, and the other of the relation between theory and 
practice. 

2. The çarly ’Abbasîd period saw not only the rise of the 
schools of law but the end of the formative period of Islamic 
law, of which the formation of the schools was itself a symptom. 
The whole sphere of law had been permeated with the religious 
and ethical standards proper to Islam; Islamic law had been 
elaborated in detail; the principle of the infallibility of the 
consensus of the scholars worked in faveur of a progressive 
narrowing and hardening of doctrine; and, a little later, the 
doctrine which denied the lurther possibility of ‘independent 
reasoning 1 (ijiikâd) sanctioned officially a State of things which 
had corne to prevail in iact* To the earliest specialists in religious 
law, the search for legal rulings had been identicaï with the 
exercise of their personal opinion (ijtihâd al-Ta'y}) of their own 
judgement on what the law ought to be, They based themselves 
on the rudimentary guidance available in the Koran and in the 
practice of the local community of Muslims, and applied the 
standards so gained to the administrative practice and custo- 
mary Jaw prevailing in Arabia and in the recently conquered 
temtorics. The questions as to who was a qualified scholar and 
who had the right to independent exercise of his own opinion 
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had not yet aiisen. It was open to anyotie sufficîentlymterested 
to embark upon this kind of spéculation on religious îaw. This 
freedom to exercise one*s own judgement independently was 
progressively restricted by several factors, such as the achieve- 
ment of a local, and later of a general, consensus, the formation 
of groups or circles within the anciërit schools of lawi the sub- 
jection of unfêttered opinion to the increasingly strict discipline 
of systematic reasoning, and last but not least the appearance 
of numerous traditions from the Prophet (and from his Com- 
panions) , traditions which embodied în authoritative form what 
had origmally been nothing more than private opinions. Thus 
the field of individual decision was continually narrowed down, 
but nevertheless» during the whole of the formative period of 
Islamlc law, the first two and a half centuries of Islam (or until 
about the middle of the ninth century à.d.)> there was never 
any question of denying to any scholar or speçialist of the sacred 
Law the right to find his own solutions to legal problème 
The sanction which kept ignoramuses at bay was simply general 
disapproval by the recognized spécialiste It was only after the 
formative period of Islamic law had corne to an end that the 
question of ijHhâd and of who was qualified to exercise it was 
raised. 

The first indications of an attitude which denied to con- 
temporary scholars the same liberty of reasoning as their 
predecessors had enjoyed are noticeable in Shàfi'ï, and from 
about the middle of the third century of thè hijra (ninth 
century a.d.) the idea began to gain ground that only the great 
scholars of the past who could not be equalled, and not the 
epigones, had the right to *independent reasoning’. By this time 
the term ijtikâd had been separated from its old connexion with 
the free use of personal opinion (ra % y) f and restricted to the 
drawing of valid conclusions from the Koran, the sunna of the 
Prophet, and the consensus, by analogy (^ijrër) or systematic 
reasoning* Shâfi*ï had been instrumental in bringing about this 
change, but he did not hesitate to affirm the duty of individual 
scholars to use their own judgement in drawing thèse con- 
clusions. By the beginning of the fourth century of the hijra 
(about a.d. 900), however, the point had been reached when 
the scholars of ail schools felt that ail essential questions had 
been thoroughly discussed and finally settled, and a consensus 
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gradually established itself to the eflfcct that from that time 
onwards no one might be dcemed to hâve the necessary qualifi- 
cations for independent reasoning in law, and that ail future 
acüvity would hâve to be confined to the explanation, applica- 
tion, and, at the most, interprétation of the doctrine as it had 
been laid down once and for alL This 'closing of the door of 
ÿHhâd' > as it was called, amounted to the dcmand for taklïd, a 
term which had originally denoted the kind of reference to 
Comparions of the Prophet that had been customary in the 
ancient schooîs of law, and which now came to mean the un- 
questioning acceptance of the doctrines of established schooîs 
and authorities, A person entitled to tjtihâd is called mujtahid f 
and a person bound to practise taklïd, makalltd. 

Under the rule of taklïd as it was finally formulated, the 
doctrine must not be derived independently from Koran, sunna , 
and ijma y but it must be accepted as it is being taught by -one 
of the recognized schooîs which are, of course, themselves 
covered by consensus, Again, the official doctrine of each 
school is to be found not in the Works of the old masters, even 
though thesehad beenqiialifiediu the highestdegree to exercise 
ijtihâd, but in those works which the common opinion of the 
school recognizes as the authoritative exponents of its current 
teaching. These are now generally handbooks dating from the 
late médiéval period, and subséquent works dérivé their 
authority from them. The recognized handbooks contain the 
latest stage of authoritative doctrine that has been reached in 
each school, but they are not in the nature of codes; Islande 
law is not a corpus of législation but the living resuit of legal 
science, 

The transition from the régime of ijtihâd to the régime of 
taklïd occurred, of course, only gradually, and this is refiected by 
the theory of several degrees of ijtihâd in descending order; 
the very authors of the authoritative handbooks are. generally 
denied even the lowest degree of ijtihâd and are considered merely 
mvftëUids. The final doctrine of a school may sometimes differ 
from, and in the nature of things inevitably goes far beyond, the 
opinions held by its founder or founders. The details of the 
growth of doctrine within each school, though amply docu- 
mented by the exisfing works, still remain a subject for scholarly 
investigation, Even during the period of taklïd , Islamic law was 
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not lacking in manifestations of original tbought in which tbe 
several schools competed with and influenced one another. But 
this original thought could express itself freely in nothmg more 
than abstract systematic constructions which affected neïther 
the established decisions of positive law nor the classical doctrine 
of the tifül al-fiftk* Most of these theoretical development*, too, 
which are quite indépendant of Koran, suma t and ijmà\ and 
which re présent the most tcchnically juridical part of Islande 
legal thought» stïll remain to be investigated, 

3. The rule of ta(dïd did not impose itself without opposition, 
however. In later générations also therc were scholars who held 
that there would always be a mujtahid in existence, or who were 
inclmed to claim for themselves that they fulfilled the incredibly 
high demands which the theory had, by then, laid down as a 
qualification for tjiik&L But these daims» as far as positive law 
was concemed» remained theoretical, and none of the scholars 
who made them actually produced an independent interpréta- 
tion of the short* a. Other scholars did not 50 much claim ijtihad 
for themselves as reject the prînciple of iaktïd, This was the 
case of Dâwüd ibn Khalaf, the founder of the Zâhirï school 
(d. 270/884; above, p* 63), of Ibn Tümart, the founder of the 
Almohad movement (d, 524/1130; above, p. 64), and of the 
eminent Hanbalï» Ibn Tayrniyya (d* 728/1328), fbïlowed by his 
disciple, Ibn Çayyim al-Jawziyya (d< 751/1350)* These scholars 
considered it unauthorized and dangerous to follow blindly the 
authority of any man, excepting only the Prophet, in matters 
of religion and rdigious law* (This applies» of course, only to 
scholars and not to laymen.) The theoretical rejectïon of tàklld 
became one of the tenets of the Zâhirï school, though in practice 
it left its individual adhérents hardly more freedom of doctrine 
than did the other schools, 

Ibn Taymiyya did not explicitly advocate the reopening of 
the 'door of ijtihàd * , Iet alone claim ijtikad for himself; but as a 
conséquence of hisnarrowly formulated idea of consensus be was 
able to reject takUd^ to interpret the Koran and the traditions 
from the Prophet afresh, and to arrive at novel conclusions con- 
cerning many of the institutions of Islamic law. The Wahhâbîs» 
who constitute tbe great majority of the présent followers of the 
Hanbalî school, hâve adopted, together with Ibn Taymiyya’* 
theological doctrines, the whole of his legal theory, including 
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his rejection of taklïd; but at the same rime they hâve retaincd» 
unchanged, Hanbalï positive law as it had been developed in 
the school before Ibn Taymiyya, apparently without beîng 
troubled by the resulting inconsistency, 

Farallel with and partly influenced by the Wahhàbls there 
arose, from the eighteenth century onwards, individuals and 
schools of thought who advocated a retum to the pristine purity 
of Islam, such as the movement of the Salafiyya, who may 
conveniently be called Reformers, and others, from the last 
décades of the nineteenth century onwards, who laid the 
emphasis on renovating Islam by interpreting it in the light 
of modem conditions, and who may conveniently be called 
Moderniste, Both tendencîes, which to a certain degree overlap, 
reject traditional taklïd* Some Moderniste, in particular, combine 
this with extravagant daims to a new > free ijtihâd which goes far 
beyondany that was practised in the formative period of Islande 
law; but neither type of movement has produced any résulte 
worth mentioning in the fieldofpositivereligïousiaw^Therecent 
reshaping of institutions of the sharVa by secular législation in 
several Islande countries takes its inspiration from modem con- 
stitutional and sodal ideas rather than from the essentially 
traditional problem of the legitimacy of ijtihâd and taklïd* This 
Idamiclegiriativemodernismwillbediscussedbelow^hapteris, 
4, Whatever the theory might say on ijtihâd and taklïd, the 
activity of the later scholars, after the ‘closipg of the door of 
ijHhâd\ was no less créative, within the limite set to it by the 
nature of the sharf a, than that of their predecessors. New sets 
of facts constantly arose in life, and they had to be mastered and 
moulded with the traditional tools provided by legal science, 
This activity was carried out by the mufth. À mufti is a spécialisé 
on law who can give an authoritative opinion on points of 
doctrine; his considered legal opinion is called fatwü* The 
earliest spécialiste, such as Ibrâhîm Nakha'î, were essentially 
mufthi their main function was to advise interested members of 
the public on what was, in their opinion, the correct course of 
action from the point of view of the sacred Law. This cautelary 
and advisoiy element is still clearly discernable in the work of 
Mâlik. From the beginnîng, the spécialiste had formed groupa 
of like-mînded amateurs, and in the tïme of Shâffî a class of 

1 The opérative words h eue arc reZigious law, as opposed to secular législation. 
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professionals had emerged. Shàfi'i informa us that the knowledge 
of the details of religious law was beyond the reach of the 
general public, and was not even found among ail specialists. 
The members of the public had been in need of spcdalist 
guidance from the very beginnings of Islamic law, and this need 
grew stronger as the law became more technical and its 
présentation more scholastic. The practical importance of the 
sacïed Law for the pious Muslim is much greater than that of 
any secular legal System for the ordinary law-abiding citizen. 
It cornes into play not only when he has to go to the courts; it 
tells him what his religious duties are, what makes him ritually 
clean or unclean, what he may eat or drink, how ta dress and 
how to treat his family, and generally what he may with good 
conscience regard as lawful acta and possessions. There was 
thus a constant need of specialist guidance on these questions. 

Ftom the starr the function of the mufti was essentially 
private; his authority was based on his réputation as a scholar, 
his opinion had no official sanction, and alayman mïght resort to 
any scholar he knew and in whom he had confidence. In order, 
however, to provide the general public, and also goventment 
officiais, with authoritative opinions on problems of religious 
law, Islamic governments from some date aller the final 
establishment of the scbools of law hâve appointed scholars of 
recognized standing as official muftis. (The chief mufti of a 
Country is often called Skaykh al- Islam.) But their appointment 
by the govemment does not add to the intrinsic value of their 
opinions, they hâve no monopoly of giving fatwàs, and the 
practice of Consulting private scholars of high réputation h as 
never ceased. A kàfî, too, may corault a scholar when he is in 
doubt, and official muftis are ofien attached to kàtjlis' tribunals. 
Parties to a lawsuit hefore the kâdï will arm themselves with 
fatuiâs as authoritative as possible, though the kâflï is not bound 
to accept any of them. 

The doctrinal development of Islamic law owes much to the 
activity of the muftis. Their fatwàs were often collected in sépara te 
works, which are of considérable historical interest because they 
show us the most urgent problems which arose from the prac- 
tice in a certain place and at a certain finie. As soon as a 
decision reached by a mufti on a new kind of problem had been 
recognized by the common opinion of the scholars as correct. 


AND FURTHER DEVELOPMENT OF DOCTRINE 75 

it was incorporated in the handbooks of the school. On the 
other hand, the judgments given by the kâdïs had no compar- 
able influence on the development of Islamic law after the 
end of its formative period in early 'Abbâsid times, essential 
though the contribution of the earliest kâdïs had been to laying 
its foundations* 

5. It will hâve become clear firom the preceding paragraphs 
that Islamic law, which until the early 'Abbâsid period had 
been adaptable and growing, from then onwards became 
increasingly rigid and set in its final mould. This essential 
rigidity oflslamic law helped it to maintain its stabüity over the 
centuries which saw the decay of the polidcal institutions of 
Islam. It was not altogether immutable, but the changes which 
did take place were concerned more with legal theory and the 
systematic superstructure than with positive law. Taken as a 
wholc» Islamic law reflects and fits the social and économie 
conditions of the early 'Abbâsid period, but bas grown more 
and more out of touch with later developments of State and 
society. 
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THEORY AND PRACTICE 

i. We can distinguish three different kinds of legal subject- 
matter, leaving aside the cuit and ritual and other purely 
religious duties» according to the degrec to which the idéal 
theory of the short a succeeded in imposing itself on the practice. 
Its hold was strongest on the law of family (marnage» divorce, 
maintenance» of inheritance, and of pious foundations 

(wakf) ; it was weakest, and in some respects even non-existent, 
on penal law, taxation, comtitutional law» and the law of war; 
and the law of contracte and obligations stands in the middie. 

We hâve seen that the political authorities took over the 
administration of cri minai justice at an early period. As regards 
taxation, only lip-service was paid to the short a and its modest 
demands, and Islamic law regarded ail other taxes as illégal 
impositions . 1 As regards constitutional law» the State as en- 
visaged by the theory of Islamic law is a fiction which has never 
existed in reality', and the law of war was deduced from a one- 
sided picture of the wars of conquest» and was hardly ever 
applied in practice. 

On the other hand, the institutions concemïng the statut 
personnel {i.e. maniage» divorce» and family relationshïps)» 
inheritance» and hâve always been» in the conscience of 
the Muslims, more closely connected with religion than other 
legal matters, and therefbre generally ruled by Islamic law. 
This religious character of the law of family and inheritance is 
not a coïncidence; the greater part of Koranic législation is con- 
cerned with these matters. Nevertheless, We find that even in the 
field of marnage» divorce» and family relationships actual 
practice has been strong enough to prevail over the spirit, and 
in certain cases over the letter, of religious law» either de* 

1 The technical term for this iind of tax b m 4 ks t which mcant ‘market-dues* in 
pre-ïstanuc Arabia* but they were not recognizcd in Islamic law. They exitted m 
ftouth Artfaia too; cf. A* F. L. Beaton, QaùUm, i (below, p< a 19}. 
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pressing the position of women or raisîng it. In addition, 
numerous groupa of converts to Islam hâve retained their 
original law of inheritance, mostly to the disadvantagc of 
women. Spécial rules conceming real estate, of which only a 
few rudiments exist in the skarCa, hâve been élabora ted in detail, 
on the bases provided by Islande law, and they vary according 
to place and time ; these compléments to the sharxa often diverge 
from strict theory. The institution of wakf, becoming an im- 
portant part of the law of real estate, has been popular in most, 
though not ail, Islande countries; here, too, practice has often 
led to developments which did not agréé with strict Islamic law, 
for instance, in the early Ottoman period. Customary penal 
law, often ïncorporating the principle of monetary fines and 
administered by village, tribal, and similar authorities rather 
than by govemments, forms part of the customary law of 
numerous groups of Muslims; this kind of customary law was 
even codified in writing. 

The customary law of the contemporary Bédouins deserves 
spécial mention because, though influenced by Islande law, it 
goes back in the last resort to the customary law of the pre- 
Islamic Arabs and enables us to control the information which 
literary sources give us on this last. Among the tribesmen of 
Yemen and of south Arabia in geneial this tribal customary law 
is called, a potiori, hukm (ahkàm) al-man\ or ai-matfa, 'provisions 
of protection 1 , 'sanctions’, and in Dhofar and Oman, hukm 
al-hawz (from frawz, the tribal law-man), and it is consciously 
and openly opposed to the skarî'a. Rehgiously inclined persons 
therefore call it hukm ai-fâghût, 'provisions of the idol, or idols', 
after sura iv. 60. Here, too, there exist written codifications of 
this customary law, as well as hostile references to it in the 
writings of the représentatives of the sharïa. 

. In the vast field* of the law of contracts and obligations the 
sharï'a had to resign an ever-increasing sphere to practice and 
custom. The theory of the sacred Law did not fail to influence 
practice and custom considerably, albeit in varying degrecs at 
different places and times, but it never succeeded in imposing 
itself on them completely. This failure resulted chiefly from the 
fact that the idéal theory, being essentially rétrospective, was 
from the early 'Abbâsid. period onwards unable to keep pace 
with the evcr-changing demands of society and commerce. 
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It may be said that, as far as popular conscience îs concerned, 
the sacred Law is observed, even in the field of purely religious 
duties, to the extent to which custom demands it, so that 
essential duties are often neglected, non-essential practices 
fàithfully observed, and cven formalities which are unknown to 
the short' a imposed by custom. In the field of the law of property, 
for instance, the right of pre-emption was eagerly adopted by 
popular custom in numerous Islande countries, although 
Islande law itself approves its exclusion by the use of évasions 
(hiyai). 

2. The law of contracts and obligations was ruled by a 
customary law which respected the main principles and 
institutions of the shan a, but showed a greater flexibilîty and 
adaptability, supplementing it in many respects. 1 It developed, 
for instance, the sale of real property with the right of rédemption 
{bay* al~wqfd' t boy* al-'ukda) ; this aims at aVoiding the irrevocable 
alienation of land but is not admissible in strict Islande law 
either as a sale or as a pledge. It also used the suftqja and 
hawAla as a bill of exchange beyond the limits set to it by Is- 
lande law; this made real banking activities, not only by 
Jewish bankers but by Muslim mcrchants, possible in the 
Middle Ages. Several institutions of this customary commercial 
law were transmitted to médiéval Europe through the inter- 
mediary of the law merchant, the customary law of inter- 
national trade, as is attested by médiéval Latin mofiatra, from 
Arabie mukhàtara, a term for the évasion of the prohibition of 
interest by means of a double sale (see the following section), 
by the French term aval, from Arabie hawàla, for the endorse- 
ment on a bill of exchange, by the term chèque, from Arabie 
fakk, ‘written document', and by the term sensalis (sensale, 
Sensal ), from Arabie simsdr, ‘broker*. 

3. The customary commercial law was brought into agree- 
ment with the theory of the skarVa by the kiyal (sing. Ma) or 
‘legal devices*, which were often legal fictions. The htyal, which 
are not confined to commercial law but cover other subject- 
matters as well, can be describcd, in short, as the use of legal 
means for extra-legal ends, ends that could not, whether they 
themselves were legal or illégal, be achieved directly with the 
means provided by the sharVa. The ‘legal devices* enabled 

1 Mamie law doci net recognize the liberty of contrat: t (below, p. 144). 
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persons who would otherwise, under the pressure of circum- 
stances, hâve had to act againat the provisions of the sacred Law, 
to arrive at the desired resuit while actually conforming to the 
letter of the law. For instance, the Koran prohibits interest, and 
this religious prohibition was strong enough to make popular 
opinion unwilling to transgress it openly and directly, while at 
the same time there was an impérative demand for the giving 
and taking of interest in commercial life. In ojdcr to satisfy this 
need, and at the same time to observe the letter of the religious 
prohibition, a number of dcvices were devdopecL One consisted 
of giving real property as a security for the debt and allowing 
the creditor to use it, so thatitsuse represented the interest; this 
transaction forma a close parallel to the sale with the right of 
rédemption (above, section 2)* Ànother, very popular, device 
consisted of a double sale {bay'atàn Jt baya), of whîch there are 
many variants. For instance, the (prospective) debtor sells to 
the (prospective) creditor a slave for cash, and immediately 
buys the slave back from him for a greater amount payable at 
a future date; this amounts to a loan with the slave as security, 
and the différence between the two prices represents the interest ; 
the transaction is called mukhâfara (above, section 2) or, more 
commonly, f îm> Euphemistically, it is aïso called mu w âmala f 
'transaction 1 , and the money-Iender tàjir , 'trader*, because 
traders also acted as money-lenders. This custom prevailed in 
Médina as early as in the time of Mâlik* There were hundreds of 
these devices, extending over ali fields of the law of contracts 
and obligations, many of them highly technical, but ail with a 
scrupulous regard for the letter of the lawj The acknowledge- 
ment plays a very important part in the construction of 
numerous Hyal^ because it créâtes an abstract debt and is 
therefore particularly suitable for bringing about legal fictions, 
(cf. below, p. 151). 

Evasions and other devices are not unknown to other legal 
Systems, including Jewish and Canon law, and legal fictions 
in particular played a considérable part in Roman law and 
dsewhere. But their function in Roman law was to provide the 

1 A spécial branch of hiyal consista of évasions of obligations undertaken under 
oath or dispositions made dépendent on the fulfilmentof a condition (below, pp. 117, 

1 S 9 ) î they take advantage of the tendency of Islande law to interpret déclarations 
rçstricüvely in dns case, so that there are mimerons possibilities of avoiding the 
incidence of the undesirable obligation or disposition. 
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legal Framework for new requirements of current practice with 
the minimum of innovation ; in Islamic law it was to circumvent 
positive enactmcnts* 1 The giving and taking of interest corre- 
sponded indetd with a requirement of commercial practice, but 
a requirement that the Koran* and Islamic law after it, had 
explicitly and positively banned. The legal devices represented 
a modus vmndi between theory and practice; the maximum that 
custom could concédé, and the minimum (that is to say, formai 
acknow] edgem eut} that the theory had to demanda The récogni- 
tion of the validity of the Aiyal by the theory of Islamic law was 
facilitated, on the one hand, by the heteronomous and irrational 
aide of the shari*a $ which called for observance of the lctter 
rather than of the spirit (cf. below, p. 204}, and, on the other, 
by the principle that the law, and the kàdt in his judgment, 
are concemed with the outward aspect of things only and not 
with questions of conscience and hidden motives (cf* below, 
p* 123). Thefirst andsimplest Aiya/ wcrepresumably thoughtout 
by the interested parties who felt the need for them, the mer- 
chants in particular, but it was quite beyond them to invent 
and apply the more complicated ones ; they had to hâve recourse 
to spécialiste in religious law, and these last did not hesitate to 
supply the need* Once the System of religious law had been ela- 
borated, the religious zeal of the first spécialiste was gradually 
replaced and superseded by the not les s sincere, not less 
convinced, but more technical, more scholastic, interest of pro- 
fessionals who tookpride in inventing andperfectingsmallmaster- 
pieces of legal construction. The inventorsof^purf hadtocalculate 
the chances of legal validity to a nicety if theÿâf/î, who was bound 
to the sacred Law, was not to upset the real effects of the business 
transaction which their customers, the merchants, had in mind, 
effects which depended upon the validity of every single eiement 
inanoften complicated sériés of formai transactions* The activity 
of the authors of hiyal> catering for the practice, shares this ad- 
visory and cautelary character with that of the early spécial- 
iste who first elaborated the theory of Islamic law. The early 
spécialiste wamed their contemporaines against acts incom- 
patible with the Islamic way oflife; the auüiors oïhiyal helped 

1 Tbcre are al^o fîctiliow actions, brtmght by agrecment of the parties in order 
ta hâve a claim or right conhrmed by the Ibey are not neceasarily conoccted 

with ftijeü but arc uted* for instance, in order to hâve the validity of a confirmcd 
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theirs not to conclude contracta which would be considered 
invalid by the fully devcloped System of Islande law. 

There are certain différences of degree in the attitudes of the 
several schools of law towards the hiyaL The I^anafis are the 
most favourably inclined. Abu Yùsuf and Shaybânï composed 
treatises dealing with fnyal t and the treatise of Shaybâni has 
survived. Another such book, whîch is attributed to Khassaf 
(d. 261/874) but was presumably written in Iraq in the fourth 
century of the hijra (tenth century a,d.), enables us to discem, 
through the thin veil of its legally unobjectionable forms, the 
realities of practice in that place and tinae. Shâfi'ï (and the Brst 
few générations of hi$ school after him) regarded the hiyal as 
forbidden or reprehensible, although he had to recognize them 
as legally valid; but the succcss of the hiyal literature of the 
Hanafis brought about, frora the fourth century of the hijra 
onwards, both the production of books of hiyal by Shah"! authors, 
of which that of Çazwïni (d. 440/1048 or soon afterwards) has 
survived, and the distinction of hiyal which are aliowed and 
which form the great majority, from those which are repre- 
hensible or forbidden. The Mâlikls seem to hâve paid less 
attention to the subject, but the doctrine of the school admits 
some hiyal and rejects others* The Traditionists, in keeping 
with their general approach to questions of religious law, 
rejected htyal^ and the section on hiyal in Bukhârï’s Sahxh (below, 
p. 226) contaxns a sustained polemic against them, with 
quotations from otherwise unknown early treatises on hiyal, The 
Hanbali scholar Ibn Taymiyya, in a spécial work of hïs, 
attacked and declared invalid the hiyal in general and the so* 
called tahlil (‘making lawful’) in particular; this last aims at 
removing the impediment to remarriage between the former 
husband and wife after a triple répudiation by arranging for 
the marnage of the woman to another husband with the under- 
standing that this marnage would be immediately dissolved 
after (real or pretended) consummation. Ibn Taymiyya’s 
disciple, Ibn Çayyim al-Jawziyya, however, distinguished hiyal 
which were lawful, by which a lawful end was to be achieved 
by lawful means, from those which were forbidden, and which 
he declared invalid ; the first group comprises numerous devices 
in the field of commercial law. The ^lanafîs, on their part, 
whilst they State that ftiyal which cause préjudice to another 
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are forbidden, and are loth to suggest friyal which comprise acts 
that are in thernselves reprehensible, let alonc forbidden, are 
not really concemed with the moral évaluation of kiyal in detail, 
and they take their being Iegally valid for granted. According 
to them many fripai are not even reprehensible, for instance 
those which aim at evading the incidence of the right of pré- 
emption; and the device of tahlîl has been widely practised» by 
Hanafïs, Màlikïs, and Shâfi'Is, down to the présent génération. 

4* À forther feature of customary commercial law, and of 
Islande law as applied in practice as a whole, was its reliante 
on written documents. 1 * We hâve seen that Islande law, at a 
very early period, diverged both front an explicit ruling of the 
Koran and from current practice by denying the validity of 
documentary évidence and restricting legal proof to the oral 
evidehee of witnesses. Written documents, however, proved so 
indispensable in practice that, notwithstanding their persistent 
neglect in theory, they remained in constant use, became a 
normal accompaniment of every transaction of importance, 
and gave lise to a highly developed branch of practzcal law 
with a voluminous literature of its own, the beginnings of which 
go back to the second century of the hijra (eighth century a.d.). 
Theory continued to reason as îf there were no documents but 
only the oral testimony of witnesses, possibly helped by private 
records of their own ; practice continued to act as if the docu- 
ments were almost essential and the 'witnessing 3 only a formality 
to make them fully valid; and the professional witnesses came, 
in fact, to exercise the fonctions of notariés public. Âgaîn, the 
authors of the practical boôks of legal formularies were them- 
selves specialists in religious law; they and the professional 
witnesses thernselves acted as legal advisers to the parties 
concerned and provided Forms of documents for ail possible 
needs of the practice and safeguards against ail possible con- 
tingencies, documents which had only to be ‘witnessed’ in 
order to become Iegally valid. Finally, even strict theory deigned 
to recognize the existence of written documents and to admit 
them as valid evidence once they had been attested by qualiJied 
witnesses, the Mâlikïs to the widest extent, the Çanafîs and the 

1 Documents are callcd jakk t pl, wathtfca, ph wtahà'ik t axdhukT t p\.a4hkâr^ 

abo dhuhr ^4^ ph odhkâr htrfpük. The branch of legal science which deals with 

documents b callcd the science of jAw rùf (pL of jA<g7), 'stipulations 1 . 
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Hanbalîs with sonie hésitation, whereas the ShâfHs continued 
to regard them strictly as accessories; but the actual use of 
written documents was equaliy extensive among the adhérents 
of ail schools. In the modem period, during which the applica- 
tion of Islande law and the organization of its tribunals hâve been 
increasingly modified by independent Islamic governments, 
written documents hâve been generally admitted as valid proof, 
and sometimes the compétence of the has even been 

restricted to cases in which documentary evidence is produced. 

Written documents often formed an essential element of ktyal. 
The more complicated hiyal normally consisted of several 
transactions between the parties concerned, each of which was 
perfectly legal in itself, and the combined effect of which 
produced the desired resuit. Each transaction was, as a matter 
of course, recorded and attested in a separate document. Taken 
in isolation, a document recording a single transaction or an 
acknowledgement made by one of the parties might be used by 
the other party to its exclusive advantage and for a purpose 
contrary to the aim of the whole of the agreement. In order to 
prevent this happening, the officiai documents were deposited 
în the hands of a trustworthy person (thika) or intermediary, 
together with an unofficial covering document which set out 
the real relationship of the parties to each other and the real 
purport of theîr agreement. (This kînd of document is tech- 
nically called tmwüda'& y £ understanding\) The intermediary, 
then, acting on the contents of the covering document, handed 
to each party orüy those papers which they were entitled to 
use at any given stage, and prevented an unauthorized use of 
any document by producmg, if necessary, the document of a 
compensating transaction or acknowledgement which had been 
prepared and attested beforehand for this very purpose. 

The whole phenOmenon of customary commercial law is of 
considérable importance for the legal sociology of Islam in the 
Middle Ages. 

5. The worka on kiyal and the works on skurüf belong to a 
welL-dëfined branch of ^anafî legal literature, together with 
Works on wakf t on legacies, on the minutes (maftçlar) and written 
judgments (sijiït) of the kâdïs and the duties of thekrâft {adab al* 
kàdî) in general, and, at.a certain distance, on maintenance. 
Ail these subjects are ofimpor tance for the application of Islamic 
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law in practice* and they tend to appear in combination among 
the works of a sériés of highly esteemed Hanafl authors over 
several centuries* 

6, We must think of the relationship of theory and practice 
in Islande law not as a clear division of spheres but as one of 
interaction and mutual interférence, a relationship in which 
the theory shoWed a great assimilating power, the power of 
imposîng its spiritual ascendancy even when it could not 
control the material conditions. This asserted itself not only in 
the hiyat and in the shurûf t but in the later Màiikï 'amol (above, 
p.6i f.), in the institutions of the nafar jU-tnaçMm and of the 
muhtasib, in the Ottoman kdnûn-nâme s, and in numerous other 
ways. ÀlsOj Islamic governments in thq past hâve always 
appointed and provided them, in 'principle, with the 

necessary means of execution; and the functions of the k&dï 
extended far beyond the mere administration of justice. 

Thus a balance established itself in most Islamic countries 
between legal theory and legal practice; an uneasy truce 
between the *ulamà' (*scholars’)j the specialists in retigious law, 
and the political authorities came into being, The *ulamâ * 
themselves were conscious of this ; they expressed their conviction 
of the ever-increasing corruption of contemporary conditions 
( fasàd at-zamân)i and, in the absence of a dispensing aiithority, 
formulated the doctrine that necessity {darüra) dispenscd 
Muslims from observing the strict rules of the Law. Whereas 
traditional Islamic governments were unable to change it by 
législation, the scholars half sanctioned the régulations which 
the rulers in fact enacted, by insisting on the duty, already 
emphasized in the Koran (sura iv, 59, 83, and elsewhere), of 
obedience to the established authorities. As long as the sacred 
Law received formai récognition as a religious idéal, it did not 
insist on being fully applied in practice. 

The shatVa could not abandon ita claim to exclusive theoreti* 
cal validity and recognize the existence of an autonomous 
customary law; its représentatives, the i tdamû' > were the only 
qualified interpreters of the religious conscience of theMuslims. 
It possessed an enormous prestige and an unquestioned ascen- 
dancy, so much so that the idea that law must be ruled by 
religion has remainçd an essential assumption of the Modernisa, 
who otherwise do not hesitate to interfère deeply with the 
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traditional doctrine of Islande law* But the laws which rule the 
hve&oftheMuslimpeopleshavencverbeentoextensivewithpure 
Islamic law, although this last has always formed an important 
ingrédient ofthem. 1 These conditions hâve prevailed in ail parts 
of the Islamic world since the early Middle Ages* 

1 Hostile réferences to practice in Works of Islamic law arc an important source 
of information on ît for the Middlc Ages. 
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PURIST REACTIONS 


I. The general and normal conditions described in the pre- 
ceding chapter were occasionally disturbed by violent religious 
reform movements, such as that of the Almoravids in north-west 
Afirica and Spain from about 447/1055 to 541/1146, that of the 
Fulânîs or Fulbe in West Africa* including Northern Nigeria, 
in the nineteenth century, and that of the Wahhâbïs in Arabia 
in the nineteenth and again in the présent century, The 
Almoravids and the Fulânls were Mâlikis, the Wahhâbïs, as 
mentioned before, Hanbalîs. Ail these movements made it their 
aim, in the States which they set up, to enforce Islamic law 
exclusively, to abolish the double System of administration of 
justice, and to outlaw customary and administrative law. In 
the past the effects of these religious reform movements on the 
observance of the skarVa hâve usually tended to wear off, until 
presently a ntw equiübrium between theory and practice has 
established itself* 

2. À British colonial protectorate was established over the 
Fulânï sultanate and emirates of Northern Nigeria in 1900, at 
a time when Islamic law in that région was still near ils highest 
degree of practical application, Custom, if not entirely eradU 
cated, had been pushed into the background, and the only 
existing tribunals were those of the kâtfts who were competent 
in ail matters, including penal law. Only the customary land 
law remained valid and was enforced by the coundls of the 
sultan and of the émirs, and the occasional exercise of siyâsa by 
the rulers, parallel with the application of the sharVa by the 
kd 4 îy was taken for granted, Its natural respect for Islamic 
religion caused the British administration to identify Native 
làw and custom% the maintenance of which had been promised 
when the protectorate was established, with the pure theory of 
Mâliki Islamic law, as far as the Muslims of Northern Nigeria 
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were concemed. 1 The colonial adminîstrators were also inclined 
to prefer a formai and explicit doctrine, such as is provided by 
Islamic law, to changeable and badly defined customs. The 
*ulamâ\ from whom the kâtfts were recruited, did not fail to take 
advantage of these favourable conditions, the rulers thémselves 
came to repudiate the exercise of siyàsa , and in the later years 
of the British protectorate, in the absence of any desire on the 
partof the British administration to interfère with the law applic- 
able to the Muslim populations, pure Islande law acquired 
an even higher degree of practical application than before, 
This has often been the effect of a colonial administration. 

3. Hanbalï Islamic law is to its full extent applied in Saudi 
Àrabia by kâ 4 is’ tribunals (and in Najd, the eastern part of the 
country, directly by the governors, too), King Ibn Saud in 
1346/1927 conceived the project of having a code of Islamic law 
elaborated; thîs code was to be based not on the Hanbalï 
doctrine only, but following the thopght of Ibn Taymiyya, each 
particular norm was to be taken from that school whose doctrine 
on the point in question appeared to be most solidly based on 
Koran and sunna. Under the protests of the Hanbalï *ulamâ* t 
however, he had to abandon the project, and Saudi Àrabian 
régulations of 1347/1928 and 1349/1930 make it obligatory on 
the kàdt& to apply the recognized texts of the Hanbalï school. 
Besïde the sharVa (according to hanbalï doctrine) stand the 
administrative régulations of the government which, in fact, 
Hâve the force of law although, in order to avoid the appearance 
of a secular législation, they are called fordînance’, or 

martüm *decree\ and not kânün which has become the technical 
term for the secular law$ of the Islamic countries in the Near 
East* An Ordinance on Commerce was promuigated in 1350/ 
1931, and commercial courts were set up in Jeddah, Yanbu', 
and Dammam, but they were abolished again and their 
fonctions taken over by the Ministry of Commerce established 
in 1954. 1 The penal law of the skarVa is not formally but 
materially affected by the ordinances on Work and Workmen, 
on Motor Vehicles, and others. Under the first, daims of 

1 Slavery and the hndd puniahments of mutilation, atoning, and crucifixion were, 
however, abotahed, but not the punfehment of floggifig, which used to be c&rried 
out in a very mîld way in Northern Nigeria. 

1 The Ordinance on Commerce u based on the Ottoman Code of Commerce, 
but ail référencés to inte refit bave been expunged 
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'compensation 1 fbr accidents at work are decided by the 
Minis try of Finance» whilst the fcàdï déclarés himself incom- 
pétent to deal with thesemattcrs but givesjudgmentonquestions 
of blood-money concurrendy; under the second, the police 
investig&te and décidé on the guilt, if any» of the driver, and the 
kâdï then aüots the blood-money on the basis of their decision; 
nu mérous ordinances provide for monetary fines and imprison* 
ment as punishments which» should the occasion anse, are 
imposed together with those prescribed by the skarFa. Finally, 
in 1373/1954, a Court of Complaints (dïwân al-mag&lim) was 
establishecL 

In Yemen, Imam Yahyâ tried to enfbrce pure Islande law 
(according to the Zaydi Shiite doctrine), against the opposition 
of the people. 

4* The example of Afghanistan shows that purism in. the 
sphere left to Islande law may exist together with the restriction 
of its application in practice by customary law* Tribal customs 
prevail in that country, and the sfuzrta (according to ^anafî 
doctrine) is subsidiary to them. But when King Àmanullah in 
1924 tried to introduceaPenal Code which, too,out of respect to 
the skana was called ni%âm-nâmt and not fcânûn, and the innova- 
tions of which amounted to nothing more than the introduction 
of monetary fines and the restriction of the discrétion of the 
kâtfz with regard to the ta'zir by introducing a graded System 
of punishments» he was forced by the ' uktmâ * to replace it by 
an amended version which amounted to its repeal. 
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ISLAMIC LAW IN THE 
OTTOMAN EMPIRE 


i* Of essentîally the same kind, though sensibly different in 
their effects, were the efforts of established Islamic States (later 
than the early 'Abbâsid period) to subject the actual practice to 
the rule of the sacred Law. The most remarkable and, for a time, 
the most successful of these efforts was made in the Ottoman 
Empire. 

The Islamization of the Ottoman Turks was an event of far- 
reaching importance in the history of Islamic law. Having 
entered Islam recently, and being free from the restraïnts of 
history, they took Islam more seriously than those peoples who 
had professéd it for a long time. Àt the beginning, mystical and 
antinomian tendencies prevailed among them, customary and 
administrative law predominated, and institutions incompatible 
with the sharï'a were taken for granted, such as the devshirme 3 the 
periodical forced levy of children from the Christian subjects 
for recruitment ïnto the standing army and their forced con- 
version to Islam, fiscal measures such as a tax on brides [*arüs 
rismï) 3 and the System of land tenure (see below)* These parti- 
cular features, and others, survived ïnto the following period. 

2. Early in the sixteenthcentury,however,IsIamicorthodDxy, 
represented by the 'ulama 3 the Islamic scholars, and in particular 
the spécialiste in Islamic law, emerged victorious* The Ottoman 
sultans, particularly Selim I (1512-^0) and Süleymân I (1520- 
60}, and their immédiate successors, were more serions than 
the fïrst 'Àbbâsids in their désiré to be ‘punis’ rulers, and they 
endowed Islamic law, in ite Hanafï form, which had always been 
the favoufite of the Turkish peoples, with the highest degree of 
actual efficiency which it had ever possessed in a society of high 
material civilisation since early 'Abbâsid times. They based 
the whole administration of justice on the sharta 7 they even 
made the smallest unit of their civil administration coextensive 
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with the kadâ\ the district in which a kâ 4 l was competent, and 
put the local chief of police, the subasM t under the orders of the 
kâ^ïi they provided for a uniform traming of scholars and 
kâfts and organized them in a graded professional hierarchy; 
and they endowed the Grand Mufti, the mufti of Istanbul who 
was at the head of the hierarchy and bore the tille of Shaykh al- 
IstàMy with a spécial anthority. He became one of the highest 
officers of State, and he was charged with assuring the observance 
of the sacred Law in the State and with supervising the activity 
of the kâ 4 h. On al) important occasions he was consulted on 
whether the action ênvisaged by the government was in keeping 
with the shatxa. The office reached the zénith of its power under 
Süleymân I, particularly in the person of Àbul-Su'üd (Grand 
Mufti from 952/1545 until his death in 982/1574). 

Àbul-Su'ud succeeded in bringing the kdnün 7 the administra- 
tive law of the Ottoman Empire, into agreement with the 
skart a . Supported by Süleymân, he completed and Consolidated 
a development which had already started under Mehemmed II 
(see below, section 3) . Already before his appointment as Grand 
Mufti he had begun, on the orders of the sultan, to revise the 
land law of the European provinces and to apply to it the 
principles of the skarî'a* The uncompromising application of 
these principles, however, proved impraticable, and Àbul- 
Su'üd finally arrived at a workable compromise between the 
Islamic concept of ivakf and the Ottoman fiscal institution of 
tapu . On the other hand, Àbul-Su'üd reformulated, consciously 
and in sweeping terms, the principle that the compétence of the 
derived from their appointment by the sultan and that they 
were therefore bound to follow his directives in applying the 
j harVa* These directives, which were thirty-two in number in 
the time of Abul-Su'üd, took two forms: instructing the fcdfi s to 
follow one of several opinions admitted by the Çanaf! authori- 
ttes, and withdrawing certain matters from their compétence, 
Kâdh had always been appointed each for a certain circum- 
scription, or even to hear, within their respective circum- 
scriptions, certain classes of causes only (for instance, causes 
concerning marnage or succession). It was therefore nothing 
unprecedented when Sultan Süleymân in 1550, at the sugges- 
tion of Abul-Su'üd and in order to secure uniformity of judg- 
ments (cf. below,p. 138), instructed the^îrfisnot tohear actions 
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which without a valid grond had not been brought for more than 
fifteen years. This introduced, in fact, a periodof prescription, 
or statute of limitation, of fifteen years, which became typical of 
Islamic law as applied in the Ottoman Empire. The restriction 
of the compétence of the k&fîs became a favourite device of the 
modernists for introducing material changes into Islamic law 
(see below, p. 106), although this idea was far front the minds of 
the Ottomans. 

3. The Ottoman sultans distinguished themselves not only 
by thetr zeal for the sacre d Law but by their legislative actïvity ; 
Süleymân I himself bears the appelladon of Âanûnî (which refers, 
it is true, not exdusively to his legislative activity but to his care 
for an efficient administration in general). In perfect good faith 
they enacted kSrnn s or kânün-nàmes which were real laws, 
convinced that in doîng so they neither abrogated nor contra- 
dîcted the sacred Law but supplemented it by religiously 
indiffèrent régulations.' In fact the very first of thèse Ottoman 
kdnün-ttâmes, that of Sultan Mehemmed II (1451-81), repeatedly 
refers to Islamic law and freely uses ils concepts. It treats, 
among other matters (office of the Grand Vizier, court céré- 
monial, financial ordinances), of penal law; it présupposés 
that the hadd punishments are obsolète and replaces them by 
ta'zïr, i.e. beating, and/or monetary fines which are graded 
according to the économie position of the culprit. In fact, these 
provisions go beyond merely supplemcnting the sharVa by the 
sîyâsa of the ruler, and amount to superseding it. The so-called 
kànün-nâme of Süleymân I, which in its major parts seems to 
hâve been compiled previously under Bâyezïd II (1481-1513), 
shpws a considérable development along these lines; it treats in 
greater detail of military fiefs, of the position of non-Muslim 
subjects, of matters of police and penal law, of land law, and of 
the law of war. In the field of penal law, a considérable place 
is given to bodily punishments, such as emasculadng the 
seducer, hanging incendiaries and certain thieves and house- 
breaters, cutdng off the hands of forgers and coiners ‘wherc it 
is customary*, and, as an alternative to fines, of thieves (which 

1 The Ottomam were not the tînt to introduce either the technique or the tenu, 
both of which are attated for the ttates of the Mamlüks in Syria and Egypt and 
of the AV^oyunlu in northern Meftopotamia hefore their titne, but they devdoped 
the practice coraiderably. 
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revives dus particular hadd punishmeat), and the use of torture 
when there is circumstantial évidence of theft or receiving* 

The supervision of public marais was the responsibility of the 
kàdh; numerous instructions concerning these matters were 
issued to them, and they had them carried out by the subasht or 
chief of police, whilst the muktasib supervised trade and industry 
on theîr' behalf. 

4* The legal order in the Ottoman Empire in the sixteenth 
century was far superior to that prevailing in contemporary 
Europe, if only because of its uniformity, but the subséquent 
decadence of the empire could not fail to affect it adversely* 
The efforts at reform which had started with energy under 
Mahmüd II {1808-39) tmavoldably to a conflict with the 
skûfta ; in the Khafri skerlf of Gülhane (end of 183g), enacted by 
Mahmüd’s successor 'Abdülmejïd (1839-61), the Muslims and 
non-Musliim were for the first time uniformly called ‘subjects’» 
In the following decade there began the législation of the 
Tan^lmât after European models; its first important mani- 
festation was the Code of Commerce (1850), and one legal 
subject-matter after another was withdrawn from the orbtt of 
Islamic law. 

The sharta was, however, not officially abandoned as y et; on 
the contrary, Ottoman Turkey is the only Islamic country to 
hâve tried to codify and to hâve enacted as a law of the State 
parts of the religious law of Islam, Thîs is the MejêlU (with its 
full title Mejelfe-i akkâm-i f adliyye ; in modem Turkish ortho- 
graphy Mecelle ), which covers the law of contracts and obliga- 
tions and of civil procedure in the form of articles, and was 
promulgated as the Ottoman Civil Code in 1877. According to 
the explanatory mémorandum, its puipose was to provide the 
recently crçated (secular) tribunals with an authoritative State- 
ment of the doctrine of Islamic law and to obviate (without 
forbidding it) recourse to the works of Islamic jurisprudence 
which had proved difficult and impracticable. Strict Islamic 
law is by its nature not suitable for codification because it 
possesses authoritative character only in so far as it is taught in 
the tradicional way by one of the recognized schools* The 
expériment of the Mejelle was undertaken under the influence of 
European ideas, and it is, strictiy speaking, not an Islamic but 
a secular code* It was not intended for the tribunals of the 
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kàfts, and was in fact not uscd in them as long as they existed in 
Turkey, and it contains certain modifications of the strict 
doctrine of Islande law, particularly in the rules concerning 
évidence. 1 Nevertheless, the Mejelle was one of the official codes 
of the Ottoman Empire; it remained in force (subject to 
subséquent législation) in the territories, and later States, which 
were detached from the Ottoman Empire after 1918, where it 
was applied as the 'civil law* by modem secular tribunals, 
until it was replaced by new civil codes in Lebanon (1932), 
Syria (1949), and Iraq (1953), and ît is still the basis of the 
‘civil law’ of Gyprus (detached already in 1878), Israël, and 
Jordan. 1 

5. In Turkey itself, not only the Mejelle but the whole of 
Islande law and the tribunals of the kàtfis were abolished in 
1936, and the same happened in Albania in 1928. In the 
Muslim parts of Yugoslavia (Bosnia and Herzegovîna), too, the 
Mejelle was abolished, although the institution of pre-emption 
was retained, but Islande law has continued in some respects to 
be applied to Muslims in matters of statut personnel, legacies, 
and wakf bll this by secular tribunals. In Greece, too, Islande 
law, administered by muftis, has remained applicable to Muslims 
in matters of statut personnel, inheritance, and wakf in the terri- 
tories ceded by the Ottoman Empire in 1913. 

r For instance, ail the other tradütonal qualifications are required of a witness 
and tûs évidence, but not the quali ty of being a Muslim (arts* 1684 ff.) . 

1 Sec the bibliographies on these coun tries, below, p p* 255 ff. The MtjelU was 
never in force in Egypt. On the Ottoman family law of 1917 see below, p* 103. 
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ANGLO-MUHAMMADAN LAW AND 
DROIT MUSULMAN ALGÉRIEN 


i. Another important though lcss Iasting effort to apply the 
whole of Islamic îaw in practice was made in India under the 
Mogul emperor Awrangzïb 'Alamgîr (1067/ 1658-1 118/ 1707) 
as part of the arthodox reaction against the ephemeral religious 
experiment of the emperor Akbar. Here, too, the Hanafi 
doctrine was followed, and an enormous compilation not of 
Jatuiâs but of extrada from the authoritative Works of the school 
was made by order of the emperor whose name it bears, the 
so-called Fatâwâ al- Àlaxnglnyya. This instance of a prince 
appeartng officially as a sponsor of a work of religious law is 
wellnigh unique. 1 The prevalence of the short a in practice, 
inauguratcd by 'Alamgîr, Iasted well into the period of British 
control in India. 

2. When the East India Company in 177a decidcd to daim 
sovereign rights and the power of jurisdiction outside its 
‘factories*, they found not only the statut personnel, the inheri? 
tances, and the whole of the civil law of the Muslims, but penal 
law as well ruled by the short a. The short a, though successively 
modified, remained the basis of criminal law, applicable to ail 
inhabitants in Bengal and other Muslim parts of British India 
until 1862. The Islamic law of evidence was not entirely 
abolished until 1872. As regards the law of family and inherit- 
ance and other matters sanctioned by religion (which induded 
wakf, gifts, and shuf a or préemption}, the continued validity 
of the skarta for Muslims was guaranteed by a régulation of 
1 772, which has substantially remained in force until this day. 
From the early nincteenth century onwards, ’Twelver’ Shiite 
law was applied to the ‘Twdver 1 Shiites. According to strict 

1 A precedent was the Fatiwd al- Tdtârkhànijya, compiled by order of Tâlârlthin 
(d. aoon after 752/1351), a nobleman at the court of Muhammad II Tughlïh 
(736/1324-753/1351). 
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theory, the whole of Isiamic law, including the rest of civil law, 
penal law, and the law of évidence, ought to be regarded as 
sanctioned by religion, but no signiBcant voice of dissent was 
raised when Isiamic law in these last fields was superseded by 
codes of British inspiration in the course of the nineteenth 
century* This, from the systematic point of view, was an im- 
portant departure, of much greater importance than the silent 
ignoring of the relevant sections of Isiamic law which had 
taken place in most Isiamic countries from the early Middle 
Ages onwards» It showed that the idea of a secular law had for 
the fîrst time beèn accepted by the leaders of an important 
commumty of Muslims. 

In 1772, too, British magistrat es replaced the kâdïs in British 
India, and until 1864 they were assisted by mawfawts or Muslim 
scholars, who were in fact mufti s and whose duty it was to 
State the correct doctrine of Isiamic law for the benefït of the 
magistrale. 1 In fact, for the time being things went on much as 
before, only what would fbrmerly hâve been the decision of the 
kâdl now became a report to the magistrate which he might or 
mightnotthinkfit to implement. Without anyjudicial function, 
and mainly as keepers of registers of marriages for purposes of 
evidence, kâtfh hâve survived on a customary basis until the 
présent time. As time went on the magistrates (judges) in the 
Muslim parts of British India came to be încreasingly recruited 
from the Indian Muslims themselves. But the whole judiciary 
was trained in English law, and English legal concepts, such as 
the doctrine of precedent, and general principles of English 
common law and equity inevitabiy infiltrated more and more 
into Isiamic law as applied in India, Last but not least, the 
juridiction of the Privy Council as a final court of appeal could 
not fail to influence, much against its intentions, the law itself* 
3. In this manner, more than by positive legal changes 
which were few, 1 Isiamic law in British India, which later 


1 The mawtaw fa were, in the nature of things, purists, and under iheir advioe 
the fini British magistrales were inclined to reject wriuen évidence. Occasion a lly 
these ma gis traies even went so far as to apply thc futdd punuhment of cutting ofF 
the hand for tbefï. 

1 e.g, the early suppression of slaveiy, thc suppression of legal incapacities, 
including the disability to înherit, on thegrounds of différence of religion, in 1850, 
and the prohibition of child marriages m 1999 by making them (not invalid but) 
a cri minai offence. 
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became Pakistan and the Republie of India, has developed 
into an independent legal System, substantially different firom 
the strict Islande law of the sharï*a t and properly called Anglo- 
Muhammedan law. Out of this law there has grown a new 
Anglo-Muhammadan jurisprudence, the aim of which, in con* 
trast with Islande jurisprudence during the formative period of 
Islamic law, is not to evaluate a given body of legal raw material 
from the Islamic angle, but to apply, impired by modem 
English jurisprudence, autonomous juridical prinriples to 
Anglo-Muhammadan law. This law, and the jurisprudence 
based on it, is a unique and a most successful and viable 
resuit of the symbiosis of Islamic and of English legal thought 
in British India. 1 

The most important single act in the closing years of British 
rule in India was the Shariat Act of 1937, which abolished the 
legal authority of custom among the Muslims of British India 
almost completely and imposed upon them the official doctrine 
of the skarfa as modified by statute and interpreted by Anglo- 
Indian juridiction. Notwithstanding the ascendancy of the 
skarfa , mheritance in particular had continued to be ruled by 
custom, often excludmg women, among numerous communities 
of Muslims; the açt in question aimed at correcting this.* 
To enforce the pure theory of the sharï*a against the custom 
in a country in which the shan'a was in any case applied only 
in part and deeply anglicized even in its central chapters, 
the statut persQ~rtrtd> was an act of deliberate archaism and 
purisme 

4. The application of English legal reasomng to institutions 
of Islamic law occasionally led to difficultés, as in the case of 
wakf. An essential feature of the HanafI wakfh the permanence 
of its purpose, and if the beneficiaries are, for instance, the 
descendants of the founder, the poor or some other permanent 
purpose must be appointed as subsidiary beneficiaries, The 
Privy Gouncil, however, held in 1894 that the ultimate reversion 

1 A flimilar thouçh more short-Kved interaction of EngKah law and of tbc 
Ottoman Mçjdit toolt place in Palestine under the Britiah Mandate. CT. the 
bibliographe on Palestine and Urad, below, p. 355. 

1 The Act dîd not apply to agricultural Und; in Pakistan, the Funjab Mudim 
Personal Law Application Act of 1946 made the Islamic law of inhtritancc applic- 
able to this too, but it has oÛen been circum vented * 

* On the Dissolution of Miislim Mar ri âges Act çf 1939, see below, p. 104. 
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to the poor was illusory» and that this kind of *family wakf 9 had 
to be treated as ‘simple gifts of inaliénable life-interests to 
remote unborn générations of descendants* 1 which were for- 
bidden in Islande law and therefore invalida This decision» 
which invalidated a fundamental institution of Islamic law of 
great practical importance» created such dismay in India that 
the législature had to step in and pass the Mussalman Wakf 
Validating Act of 1913» which restored the doctrine of Islande 
jurisprudence conceming the family wakf, But as this Àct was 
not rétroactive» the Privy Council in 1922 could still hold that 
Family wakfs created befbre 1913 were invalid, and it had to be 
made rétroactive by another Mussalman Wakf Validating Àct 
of 1930. Only recently, in 1956, a Pakistan Commission on 
Islande family law» under the influence of modernist législation 
conceming wakf in the countries of the Near East (below, 
p. 103)» expressed the opinion that the Àct of igi3 had outlived 
its usefulness and should be repealed, but no legislative action 
has been taken so far. 

Anglo-Muhammadan law did not apply to the Muslims in 
the British possessions in East Africa» but the East Àfrican 
Court of Appeal from 1946 onwards and the Privy Council 
from 1952 onwards hâve held themselves bound by the decision 
of 1894 conceming family wakjs, whereas the Acts of 1913 and 
1930 applied only to India and not to East Africa. Legislative 
measures, parallel to the Indlan Acts» taken in Zanzibar and 
in Kenya (also in Aden) hâve proved unavailing against the 
settled intention of the courts» and représentative Muslims of 
those temtories petitioned for relief in 1958. 

5. The development of Islamic law under French legal 
influence in Algeria was in some respects parallel to its develop- 
ment under Britisfa influence in India, but widely different in 
its results. In the greater part of Algeria» the kâd& continued to 
apply Islamic law according to Mâlikl doctrine in those matters 
which customarily fell under their compétence. 2 The French 
administration even extended the sphere of application of 
Islamic law against custom beyond what had been the case 

1 I hâve compressai this quotatian from the judgment in the famous eue 
Atnd Fata v. Rnixanvjy (us Tj nu Reports t Indian AppcaJs* 76). 

1 A Bill of 1959 proposai to abolxsh the tribunal* of the and to tmify the 
administration of justice in the hands of the (reculai») dvil courts, following the 
adoption ofasimilar measure in Egypt in 1955 (beïow» p. 103). 
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under the Turks* This is comparable to what happened in 
Northern Nigeria under British administration. Positive legis- 
lative changes hâve been rare in Algeria too. They were 
mainly concerned with the guardianship of minors and thc 
formalities of marnage and divorce, culmüiating in an ordi- 
nance of 4 February 1959 (with régulations contained in a 
decree of 17 September 1959) which lays down that the 
marnage is concluded by the cornent of husband and wife, 
fixes minimum âges for maniage, and decrees that the marnage 
can be dissolved, other than by death, only by a judicial 
decision on certain grounds at the demand of husband or wife, 
or at their joint demand. 1 The final court of appeal is the 
Muslim Appeals Division (Chambre de révision musulmane) of the 
Court of Appeal in Algiers. The influence of this court on 
Islamic law in Algeria is comparable to that of the Privy Council 
on Islamic law in British India. This. court has sometimes 
considéré d itself obliged to diverge from the strict doctrine of 
Islamic law when the latter's rules of detail appeared to ît incom- 
patible with Western ideas of faimess, justice, or humanity* The 
court has sometimes seen fit, in giving the grounds for its 
judgments, to modify the traditional interprétation of the Mus- 
lim juriste, but its intentions appear with greater clarity and 
to their full advantage when they are formula te d dîrectly and 
frankly, without being supported by the considérations to which 
the court itself cannot hâve attached too much importance. 

French case-law or precedents are the major factor which 
has determined the form in which Islamic law has been applied 
in Algeria; this case-law ( jurisprudence), in its turn, has been to 
a considérable extent influenced by the doctrine t the legal thought 
of the French juriste of Algeria, and in particular of the late 
Marcel Morand (d. 1932) who iii 1906 was commissioned to 
prépare a Draft Code of Algerian Muslim Law which was 
published in 191 6 (Avant-projet de code du droit musulman algérien). 
The author incorporated in his work several modifications of 
strict Màliki law, adopbng the doctrines of the ^anafï school 
when.these last seemed to him to correspond better with modem 
ideas. The Code Morand , as it is called, has never become law, 
but it is of great practical importance.* 

1 This recalls the Tunisiui Code of Pennul Statua of 1956 (below, p, 108). 

1 On thc Code Santiiîûna for Tunisie acc below, p. 108+ 
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In tfais way, Islamic law as applicd in Algcria, too, has 
become an independent legal System, properly called Droit 
musulman algérien. No comparative study of the different ways 
in which English and French juridical thought hâve approached 
the problems of Islamic law has been undertaken so fàr, 

6. In Pakistan (and in the Republic of India) the achievement 
of independence has not changed the continued validity of 
Anglo-Muhammadan law. (On recent developments in Paki- 
stan, see below, p. 104 f.) It remains to be seen what the position 
of Islamic law will be in the Republic of Algeria. 
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i. In the Near East, Western influence on Islamic law was not 
technically juridical, as it was in India, nor of the complex 
character which tt assumed in Algeria, but it asserted itself as 
a conséquence, first of Westernizing tendencies and la ter of the 
modernist movement, both of which arose out of the contact 
of the world of Islam with modem Western civilizatioh. Modem- 
ism ai ms at adapting Islam to modem conditions, by renovating 
those parts of its traditional equipment which are considered 
médiéval and out of keeping with modem times. Modernist 
criticism îs in the first place directed against Islamic law in its 
traditional fonn, not indeed against the concept of a ‘religious 
law*, the postulate that Islam as a religion ought to regulatethe 
sphere of law as well, but against the body of doctrine developed 
by the Muslim scholars of the Middle Ages and its claim to 
continued validity. A great many leading Modernists are 
modem lawyers by profession, and though the whole of the 
modernist movement extends over a variety of fields, its main- 
spring is the desire to put a new Islamic jurisprudence in the 
place of the old one. 

2. During the nineteenth century, the effects on Islamic law 
of the contact with the West were upon the whole restricted to 
the adoption of the Western form of codes subdïvided into 
articles, both in the Ottoman Mejetle and in the offîcially 
sponsored codification of the Hanafî law of family and in- 
heritance (1292/1875) by Muhammad &adrï Fasha for Egypt. 1 
The pur pose of fois work, too, was to provide the secnlar 
tribunals with a. convenient means of ascertaïning the law 
applied by the kâtfï s* tribunals. In contrast with the McjelU, 
it was never officially enacted, although a project of codification 
of the law of marriage and divorce, based on it, was publishèd 

1 The codifications oT the law or property (1308/1891) and of the law of VMÜjf 
(1311/1893) are private worLs by Kadri Fasha. 
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by the Egyptian Ministry of Justice in 1916* Kadrî Pasha’s 
codification of the law of femily and inheritance inspired a few 
similar private efforts in other countries. The production of the 
Code Morand for Algeria and of the Code Saniiilana for Tunisia 
therefore fbllowed an example given by the two main countries 
of the Near East. 

Modifications of the rules of Islande law concerning evidence, 
wldch correspond to and even go beyond those contained in 
the Mejelle, appear in Egypt for the first dme in the Règlement 
des Mchkémeks of 1897 and, to a greater extent, in the réglements 
of 1910 and 1931»* These last modifications were substantially 
adopted by Lebanon in 1943 and by Syria in 1947. From 1880 
onwards, too, the administration of sharï'a justice was reorgan- 
ized in Egypt by the création of a hierarchy of tribunals, thc 
introduction of stages of appeal, and the stafling of the hîgher 
tribunals with several judges, This kind of organisation of 
tribunals has been adopted in most of the other Islamic countries 
(meluding Saudi Arabia), 

3. Only in the présent génération haa the ground been 
prepared for législation by Islande govemments on the law of 
îamily, of inheritance, and of subjècts which hâve always 
formed part of the central domain of the skarYa* This legislative 
interférence with the central part of Islande law itself (as 
opposed to the silent or explicit restriction of its sphere of 
application by custom or by législation) présupposés the ré- 
ception of Western political ideas. Whereas a traditional 
Muslim ruler must, by définition, remain the servant of the 
sacre d Law of Islam, a modem government, and particularly 
a parliament, with the modem idea of sovereignty behind it, 
can consütute itself its master. The legislative power is not any 
more content with what the skarVa is prepared to leave to it 
ofiicially or in fact; it wants itself to déterminé and to restrict 
the sphere left to traditional Islamic law, and to modify accord- 
ing to its own requirements what has been left This has led 
to an unprecedented relatîonshîp between Islande and secular 
law. 

It took modemist jurisprudence some time to find its own 

1 Here, too, thc quality of bdng a Muslirn is silently omîtted from thc lût of 
qualification* required or a witness. Documetvtary évidence is required in a mimber 
of cases. 
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strength. It was hampered, at the beginning, by thc difficulty 
of justifymg itself within thc framcwork of traditional Islamic 
jurisprudence, which déniés the right of ijtikâd to later généra- 
tions. It was natural on the part of the ’ulamâ’, the traditional 
scholars, to confront the Modernists with this argument, and 
equally natural on the part of these last to try to shake the 
thesis of their opponents, as though their own aim did not lie 
outsidc the field to which it eould consistently be held to apply. 
The whole discussion concerning the Iegitimacy or lack of 
legitimacy of a new ijtihàd, which engaged the energies of many 
traditional scholars and modernists, has died down in the Near 
Ëast since the Modernists hâve not only advocated a new 
departure in Islande jurisprudence but actually succeeded in 
inspiring modernist législation. 

Nowadays a position has been reached in which many Islamic 
scholars of a traditional background, withoutnecessarily sharing 
ail the opinions of the Modernists, recognize their effort as 
legitimate and act, in a way, .as their advisers; the uncom- 
promising demand of taklïd, the unquestioning acceptance of 
the traditional doctrine of one school of law, in particular, hâve 
lost much ground. The attitude of these 'ulamà' is comparable 
to that of the Mâlikï scholars in Morocco in the later Middle 
Ages who, by recognizing 'amal, tried to conserve as much as 
possible of traditional Islamic law in.changed social conditions. 
This has remained the real aim of the traditional scholars, and 
they react most strongly to any attempt at applying modernist 
ijtihâd, which would almost pass without comment in the field 
of family law, to the religious duties of Islam in the narrow 
meaning of the term, such as fasting. But from the point of view 
of strict Islamic law there is no essential différence between the 
two fields in question. The rearguard action of Islamic law was 
hardly ever seriously joined in the fields of penal and of consti- 
tutianal law; in the field of contracts and obligations it was 
being fought, with varying success, during the whole of the 
Islamic Middle Ages and until wèll into the nineteenth century; 
in the fields of the law of family, of inheritance, and of uiakf, 
wherc the battle is still going on, it had already been lost in the 
second decade of the présent century, although many of the 
defenders do not realize it as yet; there remains the last strong 
position, the religious duties in the narrow meaning of the term, 



MODERNIST LEGISLATION 


10$ 

and it is obvious that the chances of the defenders are beat here- 

4. Modernist legislative interférence with Islande law started 
modestly with the Ottoman Law of Family Rights of 1917, 
which was later repealed in Turkey but remained valid in 
Syria, Lebanon» Palestine, and Transjordan (as they then were), 1 
and is stili part of the family law of the Muslims in Lebanon and 
in Israël, Then, from 1920 onwards, the impetusof modernist 
jurisprudence and of the modernist legislative movement in- 
pired by it, came from Egypt. The most important müestones of 
this législation in Egypt hâve been : the acts No. 25 of 1920 and 
No. 25 of 1929 on the law of family, No. 78 of 1931 on the organ- 
isation of the kàdïtf tribunal® (incorporating further important 
modifications of the law of family), No. 77 of 1943 on the law 
of inheritance, No. 48 of 1946 on wakf t No. 7 r of 1 946 on legacies, 
No. 180 of 1952 by which the private or family wakfs were 
abolîshed, and fïnally No. 462 of 1955 which abolished the 
tribunal® (together with ail denominational juridictions 
of personal status) and unified the administration of justice in 
the hand$ of the secular courts* À Bill which aims at restrict- 
ing polygamy and the right of the husband unilaterally to 
repudiate hîs wife has been in préparation since 1956, and in 
1962 the completion of the drafting of a new Code of Personal 
Status, incorporating further innovations, was announced. As a 
resuit, ail those sections of Islande law which were being appiied 
in practice hâve been modified in Egypt more or lésa deeply* 

This reshaping of Islamic law by modertiist législation has 
evoked much interest and inspired similar movements in other 
countries of the Near East, in the Sudan, Jordan, Lebanon, 
Syria, Iraq, and Libya, and the laws enacted in those countries 
occasionally went even further than their Egyptian prototypes. 
The Egyptian act of 1946 served as a model for the Lebanese 
law of 1947 on wakfy and a Syrian act of 1949 anticipated the 
Egyptian act of 1952 in abolishinjj the private or family wafrfsf 
The Syrian Law of Personal Status of 1953 made the permission 
to conclude a second marnage dépendent on the proved ability 
of the husband to support a second wife, and a corresponding 

1 But net i n Iraq, which had already been occupied by the British force». 

1 At the same time the Islamic law of inheritance was abrogated in Syria, but 
this parti eu lar mcasure did not survive the short-Hved political régime which 
enacted rL 
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Iraqian law of 1959 demanded in addition that there be somc 
‘lawfiil benefit* involved, both anticipating the Egyptian pro- 
ject of 1956 and the resulting Egyptian Bill of 1961* 

Modernist legislators in Iraq were faced by the problem, 
particular to that country, that its Muslim inhabitants are 
almost equally divided between Sunnis and ‘Twelver 1 Shiites, 
whose laws of inheritance differ fundamentally from each other* 
A draft Code of Personal Law of 1947 which was never enacted 
had contained, to a large extern, alternative provisions applic- 
able to each of the two groups, not only in the law of in- 
heritance but in the law of family as well. The Law of Personal 
Status of 195g unified ail provisions and, in the matter of 
inheritance, adopted a radical and unprecedemed solution 
which was derïved from the rules goveming the transfer of a 
kind of leasehold in government land, and diverged greatly 
both from Sunni and from ‘Twelver’ Shiite law. À new political 
régime, however, in 1963 repealed this last innovation and made 
the ‘Twelver 7 Shiite law ofinheri tance applicable to ail Iraqian 
Muslims. 

The influence of Near Eastem legal modernisai extended 
even to British India, where ït appeared in the Dissolution of 
Muslim Marnages Àct of 1939* This act, generally speaking, 
adopts the doctrines of the Mâlikï school on points on which 
they are consîdered to be more in keeping with modem ideas 
than those of the 9anafi school which prevails among the 
Muslims of the Indian subcontinent. The whole act is typï- 
cal of modernist législation in the Near East, but it is hardly 
in keeping with the development of Anglû-Muhammadan 
law which had followed an independent course so far, nor 
even with the tendency underlying the Shariat Àct of 1937 
(cf. abovc, p. 96). 

5. The development of modernist legal thought in Pakistan 
has remained under the shadow of the problem of ijtthâd. This 
is not surpming, because the concept of ijtihdd has much exer- 
cised the minds of scholars in that part of the Islande world for 
the last few hundreds of years. Under the spell of this problem, 
modernist legal thought in Pakistan has shown itself more con- 
ditioned by the traditional System, even though in a négative 
way, than has the corresponding thought in the Near East. 
The division between the traditionalist and the modernist wings 
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in Pakistan, whcre the first piece of modernist législation was 
enacted only very reeendy, has perhaps remained more un- 
compromising tfaan it has become ïn the countries of the Near 
East. A commission was appointed to inquire whether modifi- 
cations of ’the existing laws governing marnage, divorce, main- 
tenance and other ancillary matters among Muslims’ were 
désirable; it presented its report in 1956, and some of its recom- 
mendations concerning the law of marriage and divorce, which, 
though supported by a greatly different reasoning, were closely 
similar to legislative measures enacted in the Near East, were 
adopted in the Muslim Family Law Ordinance of 1961. 1 But 
the majority of its members had been chosen from among 
modernist thinkers, and the solitary traditionalist on it presented 
a mînority report which contradicted the conclusions of the 
majority in ail essenrials. The coexistence of twoopposing trends 
of thought in Pakistan appears, too, from the fact that, almost 
contemporaneously with the report of the commission on the 
reform of family law, there appeared in 1954 the report of 
another commission on zffkât, which proposcd the réintroduction 
of the Islamic alms-tax, long lapsed in practice except in the 
fbrm ofvoluntary distributions to the poor, as a fiscal ordinance 
of the govemment. There had even been, in 1952, an abortive 
attempt to appoint a committee of ’ulamêP who were to approve 
ail proposed législation, and the constitution of 1962 provided 
for an Advisory Council of Islamic Ideology. Ail this was part of 
the wider discussion of the Islamic character of the constitution 
of Pakistan. 

6. Modernist législation does not, generally speaking, arise 
out of a genuine public demand. There exist the two. well- 
defined groups of the 'ulamâ y t who are for the greater part 
tradidonalists, and of the Modernists, many of whom are 
modem lawyers. Modernist législation is imposed by a govern- 
ment whenever-the Modernists hâve succeeded in gaining its 
sympathy and the government feels strong enough to overcome 
the résistance of the tradidonalists. Modernist Islamic législa- 
tion therefore often appears somewhat haphazard and arbitrary. 
In Jordan, for instance, a Law of Family Rights, based mainly 
on the Ottoman law of 1917, was enacted in 1927, but a law of 

1 The recommendations concerning the law of watytyx above, p. 97) bave not 
been given tegal sanction sa ikr. 
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*943 repcaled it in favour of the traditional doctrine of the law 
of family. This, in it s turn, was repealed by thejordanian Law 
of Family Rights of 195 1, some provisions of which» inspired by 
previous Egyptian législation, anticipated those of the Syrian 
Law of Personal Status of 1953. It is difficult to believe that 
social conditions and public opinion in Jordan should hâve 
moved in two opposite directions between 1927 and 1951, and 
should hâve been in advance of those ïn Syria for some time, 

7. The method used by the modernist juriste and legislators 
in the Near East savours of an unrestrained eclecticism which 
goes beyond combining the doctrines of more than one recog- 
nized school (talfîk; above, p. 67 n, 1); any opinion held at 
some time in the past is apt to be adopted, without regard to 
its historical and systematic context, Materially, the Modemists 
are bold innovators; formally, they try to avoid the semblance 
of interfering with the essential content of the short a. Rather 
than changing the positive rules of traditional Islande law out- 
right, they take advantage of its principle that the ruler has the 
right to restrict the compétence of the kafa with regard to 
place, time, persons» and subject-matter, and to choose» among 
the opinions of the ancîent authorities, those which the kdgts 
must follow (cf* above, p* 91). The ideas and arguments of the 
Modemists corne from the West, but they do not wish to abolish 
Islamic law openly as Turkey has done. The postulate that law, 
as well as other htiman relationships, must be ruled by religion 
has become an essential part of the outlook of the Muslims in 
the Arab countries of the Near East. 

8. This legislative interférence with traditional Islamic law 
in the Arab Near East is accompanied by the seemingly opposite 
desire to create a modem law of contracta and obligations on 
the basis of Islande jurisprudence* 

When modem secular codes, mainly derived from French 
law, were introduced in Egypt in 1883, certain institutions of 
Islamic law, such as pre-emption ( shuf*a ), the transfer of debts 
(hawâla) y the stipula ted right of cancellation (khtyâr al~sharf), the 
contract for delivery with prepayment (salam), as well as the 
rule that debts arising out of a sale of intoxicating liquor are 
unenforceabie, were retained in the civil law of Egypt; even 
the settlement of a private prosecution for causing bodily harm 
by payment of Wcixl-money, though hardly ever resorted to 
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in practice» i s still envisaged in tbe Code of Crimioal Procedure 
of 1950» The Lebanese Codes o F (Real) Property of 1930 and of 
Obligations and Contracte of 1932 contain similar provisions. 

Now something much more ambîtious is suggested: adopting 
not the positive solutions of strict Islande law but the general 
formai principles which were elaborated by the early scholars» 
and deriving from them a new, modem law. Thosc who 
advocate tbis are to a great extent persons who hâve been in 
favour of a modernist reshaping of Islamic law in thosc fields 
in which it is still being applied in practice. They also advocate 
a unified jurisdictîon, merging the tribunals into the 

secular courte. The commoti aim underlying this programme 
of ‘secular Islamic législation* and the modernist reshaping of 
Islamic Jaw is to express modem ideas, which hâve corne from 
the West» in a traditional medium. 

The only tangible résulte of the programme in question so 
far» apart from the abolition of the jfcâffe’ tribunals in Egypt in 
1955 and in Tunisia in 1956» hâve been an introductory article 
in the Egyptian Civil Code of 1948, which mentions ‘the prin- 
ciples of Islamic law*, together with custom and natural 
justice» as rules to follow in cases in which the code itself gives 
neither an explicit nor an implicit directive, and the corre- 
sponding introductory articles (with slight différences in the 
relative placing of these several éléments) in the Syrian Civil 
Code of 1949» the Iraqian Civil Code of 1953, and the Civil 
Code of Libya of 1954» Whatever the explanatory note of the 
Egyptian code may say, Islamic law has not become one of its 
constituent éléments to any considerably greater degree than 
it had been in its predecessor. The civil codes of Syria and of 
Iraq do not essentially differ from the Egyptian code in this 
respect, although the influence of Islamic law is somewhat more 
noticeable in the Iraqian code. The Syrian Constitution, in 
its versions of 1950 and of 1953, has even declared that Islamic 
law should be the main source of législation, but this provision 
has had nq practical effect so far. 1 

9. A législation based directly on Islamic jurisprudence, but 
destined to be applied by secular tribunals, had much earlier 
been introduced, under French auspices, in Tunisia. There 

1 Tbis was imitated in the constitution of Kuwayt of 1962 which ded&rts that 
the ska n*o is f an tucntisl source of Législation*. 
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the late David Santillana (d. 1931) produced on behalf of the 
Commission for the Codification of the Laws of Tunisia the 
draft {avant-projet) of a Civil and Commercial Code > as far back 
as 1899* This Code Santillana, as it is called, accentuâtes the 
features common to Islamic and to Roman law, and part ofit 
was enacted in igo6 as the Tunisian Codé of Obligations and 
Contracta. 

In Tunisia, too, a Mâlikî Grand Mufti, when he became 
Minîster of Justice in 1947, appointed a commission and 
charged it with elaborating a code of the Islamic law of family 
which should aim at harmonizing the doctrines of the Mâlikî 
and of the Hanafi schools, both of which enjoyed equal status 
in Tunisia. This project, which actually fell within the sphere of 
traditional Islamic jurisprudence rather than that of modemist 
législation, came to nothing for politîcal reasons. 1 * 3 

Finally, by législation enacted in 1956, Tunisia has put her- 
self in the forciront of the movement of legislative modemîsm. 
First of ail, the so-called public wafcfo were abolished, and their 
assets became the property of the State, a measure more far- 
reaching than the abolition of the so-called private wakfs in Syria 
and in Egypte secondly, and following on the Egyptian act of 
the year before, the separate jurisdiction of the fcàgtë tribunals 
was abolished; and thirdly, a Tunisian Gode of Personal Status 
was enacted. Although the code has retained some typically 
Islamic institutions, sucti as the nuptial gift or ‘dower’, and 
foster-parcntship as an impediment of marnage, and although 
it still agréés in many details with the doctrine of one or the 
other of the two schools of Islamic law recognized in Tunisia, 
it cannot be regarded, even under the mdst accommodating 
interprétation, as being merely an adaptation of traditional 
Islamic law. Folygamy was prohibited and made a crîmînal 
offence; marnage is concluded by the consent of bridegroom 
and bride; and divorce can be pronounced only by a court of 
law ( a ) at the request of one of the spouses on the grounds 
specified in the code, (A) in the case of mutual consent, (c) at 
the request of one of the spouses, in which case the court fixes 
the indemnity due to one spouse by the other* The wife, there- 

1 A jimilar initiative in Saudi Ar&bîa was defe&ted by the traditional Hanhalï 

scholan (above, p, 87). 

3 The private too, were abolished in Tunisia in the same ye&r. 
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fore, has essentially been made the equal of the husband with 
regard to monogamy and divorce, as she has been made, too, 
with regard to matrimonial régime. The section of the code on the 
law of succession still reproduced the traditional doctrine almost 
without change ; but a law of 1959 introduced important changes 
in favour of the daughter and the son’s daughter, and added a 
whole ‘book’ on legacies. Although any suggestion of abolishing 
Islamic law was carefully avoided by the Tunisian authorities, 
their recent législation differs, ôbjectively speaking, from tradi- 
tional Islamic law as much as does the ‘secular’ Civil Code of 
Turkey. 

10. In Morocco the administration of Islamic law, as far as 
it was customarily applicable, continued on traditional ltnes, 
with due respect for Moroccan 'amal (above, p. 61 f.), well into 
the présent century. The withdrawal of matten of civil, com- 
mercial, and penal law from the compétence of the kâdîs was 
taken for granted, and the Berber tribes followed their cus- 
tomary law, to the exclusion of the shart a, even in matters of 
the law of family and inheritance. The continued validity of 
customary law for the BerbeT tribes, occasionally admitted by 
sultans in the past, was confirmed by a dahir (zahîr, decree) 
of 11 September 1914, but tribunals of customary law were 
given a formai legal basis only by a dahir of 16 May 1930 ; this, 
however, met with strong criticism on political grounds, though 
not on the part of the populations directly conceraed. A dahir 
of 14 March 1938 régula ted the guardianship of minors, and 
by drawingon the ï^anafi doctrine introduced a mild measure 
of modernist législation. Then, in 1957 and 1958, the MudaW- 
watta or Code of Personal Status and Inheritance was enacted 
in instalments. The commission chàrged with drafting this 
Mtidawwana laid stress not only on the Mâliki principle of 
istisldk but on the recognized method of la ter Islamic juris- 
prudence in Morocco, of giving preference to a juridically less- 
sound doctrine if it agréés with 'amal, and it appears from their 
statements that they saw their task as creating a new Moroccan 
'amal. This Moroccan législation, although provoked and in- 
fluenced by Near Eastern legislative modernism, stands in the 
tradition of Islamic legal thought particular to that country, and 
by frankly distinguishing between ‘the best attested traditional 
doctrine* and ’amal, its authors hâve been spared the central 
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ambiguity inhérent in much of Near Eastem. legal modemism* 1 

11. In Iran, where the officially recognized form of Islamic 
law is that of the ‘Twelver* Shîites, the modem legislative 
xnovement started later than in Turkey and in the Arabie- 
speaking countries, and its résulte, as far as they concem the 
skarï'a, hâve therefore been, in some respects, more conservative, 
and in others more far-reaching, than those achieved elsewhere 
at idendcal times. The bulk of relevant Iranian législation was 
enacted between 1926 and 1938; in particular, the first part 
of the Iranian Civil Code dates from 1 928, and the second part 
from 1935. This code contains also the law of family and of 
inheritance. The regular jurisdiction is that of the secular 
tribunals; the kdàis are competent in a restricted number of 
cases conceming marnage, divorce, and guardianship, and in 
those lawsuits which can be decided only by the formai rules 
of evidence of the short a; 1 but ail these cases must first be 
referred to the tribunals of the Jtôÿïs by the secular tribunals. 
The modem law of family diverges only rarely from traditional 
Shiite law; also the law of contracta and obligations and of 
inheritance, ail matters which normaily corne before the secular 
tribunals only, follows the shari'a closely but has silently dropped 
institutions which are considered obsolète, such as slavery. The 
consdtution of 1 907 provided for a committee of *utomâ* who 
were to décidé whether any propos ed législation was or was 
not in keeping with the short a, but this provision has had no 
effect in practice** 

12, The situation in which the modemist lawyers of Islam 
find themselves resembles essentially that which prevailed at 
the end of the first and at the begtnning of the second century 
of the hijra, Islamic jurisprudence did not grow out of an 
existing law, it itself created it; and once again, it has been the 
modemist jurists who preparcd, provoked, and guided a new 
législation. It had betn the task of the early specialists to impose 
Islamic standards on law and society; the real task which 
confronta the contemporary jurists, beyond their immédiate 

1 Already in 1930 a prominent schoïar of traditional formation» who later 
became Moroccan Minuter of Justice, discussed the question of ‘rénova ting’ 
Islamic juriapruden ce in a mort diafcniing wiy. 

1 This lait provision has become largely ineffective through the încreaaipg 
rei iance on documentaiy evidence in procedure. 

1 On a similar abortive attempt in Pakistan «ec above, p« 105, 
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aim of adapting traditional Islande law to modem conditions, 
is to evaluate modem social life and modem legal thought 
from an Islande angle, to détermine which éléments in tradi- 
tional Islande doctrine represent, in their view, tfae essential 
Islamic standards, What interests the student of the history 
of Islande law most is not which measures of detail may hâve 
been adopted temporarily here and there, but the extent to 
which the various doctrinal and historical backgrounds of the 
several Islande countries may hâve influenced their reactions 
to the issue in question. But the interest and importance of 
traditional Islande law, which has existed for more than a 
thousand years and is still eagerly studied ail over the Islande 
world, is not afFected by thèse changes, It still casts its spell over 
the laws of contemporary Islande States: in the States of tradi- 
tional orientation, such as Saudi Àrabia, as the law of the land; 
and in the States of modemist orientation as an idéal influencing 
and even inspiring their secular législation. 
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THE ORIGINAL SOURCES 


l, The chapters which follow contain the substance of the 
doctrine of the religions law of Islam concernïng those subject- 
matters whîch are legal in the narrow meaning of the term, 
and according to the fully developed doctrine of the Hanafi 
schooh Worship and ritual, and other purely religious dutics» 
as well as constitutional, administrative, aitd Internationa] law» 
hâve been omitted, the first because they developed under 
different conditions and in close connexion with the dogma» the 
second on account of its essentially theoredcal and fictitious 
character and the intimate connexion of the relevant institutions 
with the political history of the Islamic States rather than with 
the history of Islamic law. Among the several schools of law of 
the main body of orthodox Muslims the ^anafî school has 
been chosen because of its historical importance and wide distri- 
bution, The account which follows is based on the Muttafca 
UAbkur of Ibrâhîm al-Halabï (d. 956/1549)» one of the latest 
and most highly esteemed statements of the doctrine of the 
school» which présents Islamic law in its final, fully developed 
form without being in any way a code* The other orthodox 
schools, and the ïbâçlïs and the Shiites, too, possess similar 
authoritative works, 

a* The development of the style, method, and contents of 
the works of Islamic law reflects the development of legal 
doctrine, Every work covers only those cases which it explicitly 
discusses and which are evidently similar; every new case 
represents a new problem which calls for a new decision, The 
several works and even, more so, the several schools, differ from 
one another not only by their principles and tendencies but by 
the groups of cases which they consider. The greater number 
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of cases and decisions in a later work as compared with a 
similar otder one représenta, generaUy speaking, the outcome 
of the discussion in the meantime. Wh créas the decisions ex- 
press the tendencies of the several authors and of their schools» 
the cases themselves reflect, in principle, the influx of new 
subject-matter. This aspect of Islamic legal üterature, which 
in its later period was dominated by the production of commen- 
taries, supercommentaries, glosses, extracts, further commen- 
taires, and so on, offers a wîde field for future investigation. 

3. The Works of Islamic law start invariably with the ritual 
duties; the other subjects are arranged in more or less obvious 
groups on traditional Unes regardless of any System, with 
différences from school to school and occasional variations 
within a school. The order in which the subjects are treated is 
sometimes justified by specious reasonings. The several modes 
of arrangement are in any case connected and go back to the 
very beginmngs of Islamic legal literature in the second century 
of the hijra (eighth century a«d.). The influence of foreign 
modela h as been suggested but not yet been provcd. 

None of the modem systematic distinctions, between private 
and 'public’ law, or between civil and penal law, or between 
substantive and adjective law, exists within the religious law 
of Islam; there is even no clear séparation of worship, ethics, 
and law proper. The single chapters of the works of Islamic 
law faü, it is true, in the main under one or the other of those 
headings as far as the subject-matter is concerned, but there is 
continuai overlapping and, above ail, the concept of any syste- 
matic distinction islacking. 1 Àt the utmostwe notice that spécifie 
concepts are proper to certain fields, for instance that the right 
or daim of Allah { àa£k AUôh ) as opposed to a private claim 
âdami) is proper to a spécial section of penal law, or that 
spécial rules apply to proxy in the sphere of worship, or that 
liability to a kaâd punîshment is incompatible with incurrmg 
a civil obUgation (above, p. 38). 

In the présent book, however, the subject-matter has been 
arranged not according to the traditional order as exemplified 
by the Muttaka 'l-Abhur^ but according to the broad systematic 

' It is irrelevant in this contact that the distinctions in question do exist for the 
modem jurists, for whûm the Ottoman MtjeUt is a civil code, or for those scholars 
with a traditional backgroimd who hâve been înfluenced by raodemist thougbt. 
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divisions of modem legal science, certainly not with any idea 
of imposing aiien categories on Islande law, but in order to 
enable the reader to appreciate its doctrines against the back* 
ground of modem legal concepts, and to throw into relief not 
only what is peculiar to it but also what is missing there* 

4, Important or diffîcult parts of Islamic law hâve often 

been treated in separate works, particularly the law of succes- 
sion {farâ'i 4 )ï and several subjects which were directly relevant 
to the administration of the sacred Law in practice, such as 
wakft legal devices written documents (shuriif} y and the 

duties of the kâdt (adab al-kâ^i) ; numerous monographs treat of 
the particularly intricate subjects of liability and of appréciation 
of evidence* The administration of justice in general is discussed 
in the works on the ahkâm sultâniyya y the government and ad- 
ministration of the Islamic State (below, p. 230 f*)* There are 
further numerous treatises on hisba^ the office qf the muhtasib^ the 
‘inspecter of the market 9 , and on Mâlikî *amaL An important 
group of works deals with the problem of distinguishing between 
seemingly parallel but systematically distinct cases ( furük ), and 
with the systematic structure of positive law in general (ashbâh 
wa-na^air^ kawatd). Spécial works deal with the définition of 
technical ternis. There are, further, comparative accounts of 
the doctrines of several sehools {ikkUtâf 7 ‘disagreement*) ; the 
older ones reflect the discussions between the several schools, 
the later ones are simple handbooks. Finally, the works ou the 
fa bakât i the ‘classes 1 or générations of lawyers, which supplément 
the general blographical sources, give biographical and biblio- 
graphical information on the scholars belonging to each school, 
and occasionally important extracts front their writings, 

5. À separate branch oflegal leaming is the discipline of the 
usüt al-jikk t the ‘roots 1 or principles from which Islande law is 
derived, in other words, Islamic legal theory, the development 
of which has been traced in the first part of this book. In its 
final, classical fbrm it recognizes four official bases: the Koran> 
the sunna of the Prophet, the consensus (ijtnâ*) of the scholars, 
and reasoning by analogy (kiyâs), that is to say, two material 
sources, a method, and a declaratory authority. It fbllows that 
thi$ last, the ijmà\ is the décisive instance; it guarantees the 
authenticity of the two material sources and déterminés their 
correct interprétation* The methods of interprétation and 
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déduction, including the theory of repeal of one verse of the 
Koran, or of one sunna of the Prophet, by another, 1 questions 
of ijtihâd and taklid, istiksân and istiflâk, and similar subjects 
form the main contents of the numerous works on ufôl. Ali 
this amounts essentially to a rétrospective systematizing and 
justification of the existing positive doctrines. Théories of 
usûl can be said to hâve led to the élaboration of complété 
Systems of positive law only in the cases of Shàfi'ï and of Dâwud 
al-£âhirï. The works on usûl treat also of certain general concepts 
which permeate the whole of the subject-matter of positive law, 
such as those discussed in thé Ibllowing chapter and in chapter 
18, section 1. 

1 Repeal, ft&tkh; the repealing passade u caUed rtâsM, the repealcd «me 
mansükh* 
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i. Intention and déclaration . A fondamental concept of the whole 
of Islamic religious law, be it concerned with worship or with 
law in the narrow sense, is the myya (intent) » It applied originally 
to acts of worship ; the religious obligation is discharged not by 
outward performance as such but only if it is donc with a pious 
intent. But Islamic orthodoxy insisted on the performance, and 
niyya, from being a State of mind , becante an act of will directed 
towards performing a religious duty; it must, as a rule, be 
explicitly formulated, at least mentally. An act of worship 
without niyya is invalid, and so is the niyya without the act, The 
niyya thus cornes near to the concept of animus aimed at pro- 
ducing legal effects, and expressed in a déclaration of intention. 
But the déclaration in Islamic law is not merely a manifestation 
of will; it has a value of its own and under certain circumstances 
can produce legal effects even without or against the wiil. There 
is a general tendency underlying many decisions of detail, 
though it is not a prmciple applicable to each individual case, 
that a déclaration made in expllcit, formai terms (sarïk, ex- 
finssis üerbis) is legally vaîid even if the niyya is lacïdng, but a 
déclaration made implicïtly or by ‘allusion 1 (kinâya) only if the 
miyya is présent. In addition, the déclaration is often valid even 
when its import is not understood, This tendency originates in 
the idea of the magical effect of the right word, and leads to 
formalism; the evidence of witnesses, for instance, is valid only if 
preceded by a dérivative of the root sh-h-d ‘to give testimony\ 
But this formalism has a rational basis; in order to create a 
mufâwada (unlimited mercantile partnership), for instance, either 
this term must be used or every single legal effect mentîoned. 
On the other hand, even a very imperfect déclaration accom- 
panied by niyya is regarded as legally valid whenever possible; 
only a very faulty one is invalid even if the niyya is présent. By 
means of a complicated network of casuistry ail possible forms 
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of déclaration are testcd as to whether they are valid on their 
own, or only if accompanicd by or not at ail. Similarly, 
ambiguous (mubham) déclarations are scrutinized as to their par- 
ticuiar meanings. This investigation often amounts to deter- 
mining whether a given déclaration is compatible with the 
existence of a certain niyya elaimed afterwards by the person who 
made it, that is to say, interpreting the wording without regard 
to the niyya* The interprétation is not strictly objective; there is 
a tendcncy to restrict the cffect of the déclaration, to mitigate the 
resulting rdigious and legal obligation, particularly in the case 
of an undertaking under oath with a self-imposed penalty, 
such as répudiation of one’s wife or manumission of one’s 
slaves, for non-fulfïlment, which amounts to a conditions! 
répudiation or manumission (c£ below, p» 159)* This tendency 
often affords the possibilîty of evading the resulting obligation. 

The déclaration is not defined narrowly; Islande law recog- 
nizes also the conclusive act or ^gesture 1 (iskâra mahûdd) y not 
as a general principle but in a number of individual cases. 
Silence as such cannât replace a déclaration of consent (rtÿâ), 
except in a few spécial cases; for instance, when the guardian 
for the purpose of marnage asks the consent of the virgin bride 
to a proposed marnage, her silence (or laughing» or quiet cry- 
ing) is regarded as ri(të. The idea that silence is consent when 
speaking out is obligatory occurs only rarely. Writing is accepted 
unconditionally only from a mute person, from ofchers, in theory 
at least, only with considérable réservations. (For the practice, 
see above, pp. 82 f.) 

Among die defects of déclarations, error is taken into a limited 
account in their casuistic interprétation. Error in a confession 
plays a somewhat more important part in criminal law. As 
regards fraud, there is litdc inclination to protect the victim; 
it manifests itself only in the case of ‘grave déception’ {ghabn 
fâhisk} laesio enormts ). The doctrine of duress (ikrâh) is more 
developed. What is envisaged in the first place is the threat 
(Uthdïd) ; it is recognized only if the one party is in a position to 
carry it out and the other party fears that this may actually 
happen. The eflFects of duress in civil and those in criminal law, 
how far it invalidâtes a déclaration and how far it diminîshes 
responsibility, are not distinguished. The effect in civil law is 
that the threat of death, severe beating, and long imprisonment 
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makes the déclaration voidable (by kkiyâr, opiio) ; exceptions, 
however, are made mainly in faveur of désirable transactions, 
such as manumission of slaves and adoption of Islam» The 
effects in crimmal law are discussed casuisdcally; the efFect 
of duress, whenever it is recognized, îs not only to remove the 
penal sanction, but to make the act itself allowed; if it is not 
recognized, the penalty {padd) is applied in full, For instance, 
drinking wine under the threat of death or mutilation is per- 
mi&sible, and the refusai to do so would be sinful. Conversely, 
apostasy from Islam is a sin and martyrdom meritorious, but 
it is allowable to feign apostasy under duress. (This simulation, 
iakiyya, plays an important part in Shiite religïous law») 

2, Term and condition* Among the several set terms laid down 
by Islamic law the most important are the waiting-periods 
imposed on a woman after the termination of hcr marnage 
(callecl *idda) and on a female slave after a change of owner 
(called istibrâ'} ; there are aïso set terms for négative and positive 
prescription and the presumption of death. Technical raies are 
laid down for interpreting the terms and periods mentioned by 
the parties in their déclarations, particularly in contracta of 
hire and lease. Generally speaking, the term (470/) must be 
certain (maHüm), 

Conditions (shar} t pl» shurüt ), in the wider meaning of the 
term, are the general prerequisites for the validity of a legal 
act, and in particular an act of worship (for ri tuai prayer, for 
Instance, they are ritual purity, covering one’s nakedness» facing 
the direction of the Kaaba, and nijya) , as opposed to îts essential 
éléments (rukn t pi. arkdn), Another group are the 'conditions 
implied in the nature of the transaction* {shuTüfyaktatfïha l-okd % 
condiciù iuris) and the 'conditions intimately connected with the 
transaction* {shuruf midâyima or muwâfika)} e.g* in a con tract of 
surety: ‘if you buy such and such a thing ïrom X 7 I stand 
security for the price\ A further group are the requirements 
for the incidence ofa religious or legal duty (shurüf wujüb)> such 
as the payment of the alms-tax* Reiated to this is the enjoin- 
ment [modus) by which the occurrence of a legal effect is 
made dépendent on the fulfilment of an imposed stipulation, 
e-g. T buy this slave for you on condition that you manu mit 
him*’ Finally, there is the condition in the narrow meaning 
of the term* 
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Ternis and conditions in the several transactions arc discussed 
casuistically and hâve given rise to numerous évasions. À group 
apart consista of those transactions which by their nature imply 
a terni, such as the sale with future delivery (salant) t or a con- 
dition, such as the undertaking under oath. The stipulation of 
a terni is inadmissible in transactions which aim at immédiate 
transfer of ownership (tamlik fil-kâï)^ the stipulation ofa condition 
in the case of an exchange of monetary assets (mu'âwada mâliyya). 
Therefore both are excluded in the case of sale and of division; 
the stipulation of a terni but not of a condition is admitted in 
contracts of hire and lease, but conversely in the case of donation 
and of marnage; both are admitted in the case of répudiation, 
manumission, and legacy* The several contracts of association 
are treated differently; the stipulation of a term but not of a 
condition is admitted in the musarda and the musâkât (spécial 
contracts of lease of agricultural land with profit-sharing), 
conversely in the shirka (mercantile partnership) ; both are 
admitted in the mudàraba (sleeping partnership). If the stipula- 
tion of a condition is excluded, an invalid condition makes the 
whole transaction invalid, but not ifit is admitted. 

A particular case is the suspense, abeyance (wukûf) of rights 
and legal effects (which then are in abeyance, mawküf), for 
instance the marriage of the slave pendïng the master’s consent, 
some rights of the missing, untraceable person, and most of the 
rights of the apostate; conversely, the share of a son in the 
inheritance is set aside for the unbom child of a deceased 
person. Ail these rights dépend on a condition being realized, 
namely the consent of the master, the return of the missing 
person, the repentance of the apostate, and the llve birth of the 
child, respectively, 

3. Agency. Déclaration by proxy (through a messenger, 
rasüt) is not ctearly distinguished from procuration; for instance, 
if the messenger has seen the object bought, it is contested 
whether the right of rescission afler inspection has lapsed. As 
to représentation proper, the sphere of worship is, for once, 
clearly distinguished from the sphere of law in the narrow sensé. 
Proxy in worship (niyâba\ nd'ib, the deputy in matters of Wor- 
ship) is admitted in religious duties concerning property, but 
not in those concerning the person ; the emphasis is on charging 
another with the fulftiment of an obligation. In the sphere of 



130 


GENERAL CONCEPTS 


law in the narrow sense, the emphasis is on confening powers of 
disposai on anotherftwzAà/a, procuration ;muwakkil>ûie principal; 
wakïly the deputy, agent, proxy in legal affaira) ; the presence 
or absence of the principal may be relevant* In the exchange 
of monetary assets (mu*âwada mâlipya) the wakxl acta as a princi- 
pal (ûjî/^and bas the corresponding rights and dutiea; in other 
transactions, such as relinquishmént of a daim, or marnage, 
his part is legally that of a messenger; but even in the first case 
the rights of ownership are transferred directly to the muwakkiL 
Exceptions from the general rules are reeognized in favour of 
certaineffectsconsidereddesirable;formstance,ifa slave hasbeen 
given the mandate to buy himself from his master on behalf of 
the mandant and he buys himself on his own behalf, the contract 
is valid; and if a wife has been given the mandate to repudîate 
herself, it cannot be wîthdrawn. An unlimited mandate is 
possible; it is given by using the words: ‘act ât your discrétion’. 
Normally, however, it is limited, and its contents must be 
clearly defined- The deputy is then bound by this instruction, 
and his function approaches that of the messenger; this makes 
it possible to appoint persons who do nothavefull legal capacity* 
Conversely, the power of disposai of the deputy may exceed that 
of the mandant; a Muslim cannot buy or sell wine, but he can 
instruct a non-MusIim to do it on his behalf^this, however, is 
contested), The object of a contract of service { ijâra ; below, 
p. 155) cannot form the object of a mandate; and as there is no 
distinction between civil iaw and criminal law as such, the 
appointment of a deputy to exact corporal punishments [hadd 
and fcisâf), which are construed as daims against a third person, 
is explicitly excluded. 

The effects of a procuration as regards third parties are not 
treated separately from its effects as between mandant and 
deputy, nor is the right to represent clearly dîstinguished from 
the duty to carry out a mandate; but professional brokers 
(simsâr) are obliged to collect the daims of their mandants. 

The legal guardian {walï) 1 and the guardian appointed by 
testament (wasï) are at the same time agents and/or executors. 

4. Validity, nullity > and rcligious qualifications, Islamic law 

1 Watt is the ncarest male relative of hîa fcmalc relations, and of his minor male 
relations; hc h the holdcr of parental authority, and, in particular, he gîves his 
ferri&le relatives in marnage. 
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recognîzes, first, the following scale of religious qualifications 
{aUahkàm at-khamsa, 'the five qualifications*): (i) obligatory, 
duty (wâjib,far4); Islamic law distinguishes the individual duty 
(fard *qj m), such as ritual prayer, fasting, &c., and the collective 
duty {far4 kifdya), the fulfilment of which by a sufïident number 
of individuals excuses the other individuals from fulfilling it, 
such as funeral prayer, holy war, &c, ; (2) recommended {sunna, 1 
mandüb, mustahabb); (3) indifferent (mubdk), to be distinguished 
from jâ*îz t allowed, unobjectionable (see below) ; (4) reprehen- 
sible, disapproved (maftrüh) ; (5) forbidden (karâm) ; the opposite 
of this is (midi,* everything that is not forbidden. 

There exista secondly, a scale of legal validity, the widest 
concept in which is mashrÜ'y recognized by the law, correspond- 
ing wîth it, Àccording to the degree of thïs correspondance, 
a transaction is (1) $ahïkj valid, if both its nature (ajl) and 
its circumstances (wa$f) correspond with the law; (2) makrüh, 
reprehensible, disapproved, if its asl and its wasf correspond 
with the law, but something forbidden is connected with it; 
(3) fdsid, defective, if its asl corresponds with the law but not its 
wa$f; (4) bd fit, invalid, null and void. Asl and wasf correspond 
approximately to rukn and sharf (above, section 2). This second 
scale is less developed than the first. Transactions which are 
fafrtk or makrüh produce their legal effeets, and fahifr is therefore 
often used in the sense of legally effective, so as to cover both 
categories. Synonyms of fahîk in this wider meaning are Idzim 
and wâjib,* binding, and nâfidh , opérative, the first two of which 
emphasize the subjective, and the third the objective, effeets. 
The distinction between fdsid and bdfil , which is not recognized 
to the same extent, or not at ail, by the other schools of Islamic 
law, is often notcleariy ma de; the idea of fdsid cornes near to that 
of 'voidable 1 , though it is notidenticalwith it, and fdsid contracte, 
even if they arc not voided, sometimes have only restricted legal 
effeets. To be distinguished from the qualîty as fdsid is the rîght 
of rescission (kkiyâr, optio), the right to cancel ( faskh ) or to ratify 
[im4&) a contract within a stipulated time; this right can be 
granted by law or stipulated by contract (cf. below, p* 152). 

T Stfftna tu this sense mus! be dûtinguîshed Irom sunna as the 'normative practice* 
of the community or the example cf the Prophet. 

* Used only of tbiagp and of perdons, e.g* one's wife or female slave* not of acta* 

1 With a meaning different from that of wdjib 7 Obligatory’, 


122 


GENERAL CONCEPTS 


Both scales of qualifications apply concurrently to the same 
set of facts* This appears raost clearly with regard to acta that 
are unobjectionable; they are jâ'iz from the religious and there- 
fore fôhîh and wdjib from the legal point of view. If the safe- 
conduct given by an individual Muslim is declared jâ'tz y this 
means not only that* subjectively speaking, he is not forbidden 
to give it, but that, objectively speaking, it is unobjectionable 
and therefore valid; and conversèly that, objectively speaking, 
it is unobjectionable and therefore, subjectively speaking, 
permitted* Or if a contract of sale has been concluded in con* 
formity with ail provisions of the law, it is not only permitted 
and unobjectionable but valid and binding* The same corre- 
spondence is obvious in the concept of itdza, the ‘déclaration 
that something is approval (ratikabitio) t such as the ap- 
proval of the act of an unauthomed agent (fitdült); the 
principal déclarés that he does not object to the act of the 
fudülï in question and that it is therefore valid* The concept 
ctjtfiz is typical of the way in which the legal sübjecMnatter 
is subjected to religious scrutiny; it comprises everything that 
does not provoke a religious objection, The fusion of valid and 
invalid with allowed and forbidden respectively, was facilitated 
by the fact that both pairs of concepts were coextensive in the 
field of worship. In the field of law in the narrow sense, it 
is true, this was not completely the case* Not only are there 
situations to which only one of the two pairs of concepts can be 
meaningfully applied, it seems occasionally that the same act 
is at the same time to be qualitied as valid and as forbidden. 
Gloser scrutiny, hcwever, shows that the two predicates refer 
to separate acts or to separate aspects of the situation* For 
instance, a sale concluded at the time of the call to the Friday 
prayer is makr&h in the sense of the second scale of qualifications ; 
it is legally effective but its conclusion at that particular time 
is forbidden* Or if the political authority appoints a kdtfï who 
is not *adlj or if the kâtft accepts the evidence of a witness who is 
not 'ûdl, thèse acts constitute breaches of duty which are for- 
bidden, but the appointaient and the judgment based on the 
evidence in question are nevertheless valid, The quality as 
maktüh does not prevent the legal effects from taking place; it 
only, in spécial cases, créâtes an additional liability for tort, 
e*g. if a loan for use is terminated prematurely; or it enables the 
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public authorities to Interfère, e.g* by forcing the speculator 
on rising prices of food to sell. There are degrees even within 
the sphere of harâm ; a transaction qualified as harâm is not 
always bâfit but occasionally only fâsid , and sometimes even 
sakïh (cf. below, p, 146), 

Similar to the distinction between the religious sphere and the 
sphere of law proper is that between ka^lâ\ the judgment given 
by the kàdï , forum ixtemum , and diyâna f the conscience, forum 
inUmumj 1 particularly in inteipreting defective déclarations 
which, when accompanied by the relevant niyy^ may be valid 
before the conscience but not before the Conversely, 'legal 
devîces’ or évasions are considered valid ifthey oonform to the 
letter of the law, regardless of the underiying motives* To the 
sphere of diyàna belong the kindred concepts of tan&zzuh> wara\ 
religious scruple, and ihtiyâf, précaution* So it may happen that 
a wïfe is considered repudiated once before the kofi* but twice 
in order to allay the religious scruple, i*e. if the former husband 
and wife want to be quite sure that they do not commit a sin, 
they ought to consider themselves separated twice* 

1 Alternative ternis are $âh\T and bdtin, the 'outward’ and the ‘inward* State* 
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r, Capacity and responsibiiity. Legal capacity begîns, generally 
speaking, with birth. The unborn child can inherit and receive 
a legacy; if it is a slave ît can be manumitted, it can also be 
bequeathed by legacy but not sold; ail this becomes effective, in 
principle, only if it is born within six lunar months from the 
occurrence in question. For causing an abortion, a spécial in- 
demnity (called ghurra) , different from blood-money, is to be 
paid ; this devolves, by a cuiious fiction, upon the legal hèirs of 
the child. Legal capacity ends with death, The missing person 
(mafküd), some of whose rights are in abeyance (above; p. 119}, 
is declared de ad only after go or even tao lunar years hâve 
elapsed since his birth. 

The concept of responsibiiity is subsumed under that of legal 
capacity (ahliyya), within which are distinguished the ahiiyyat 
al-wujüb and the ahiiyyat al-adà *. The ahiiyyat al-wujüb, ‘capacity 
of obligation*, is the capacity to acquirc rights and duties; the 
ahiiyyat al-adà', ‘capacity of execution’, is the capacity to con- 
tract, to dispose, and therefore also validly to fulfil one’s obliga- 
tions; it can be either full or restricted, and is harmonized with 
the ahiiyyat al-wujüb by considcring the 'qualification* (ÿu&m), 
the essential character of the obligation. 

.The highest degree of legal capacity is that of the free Muslim 
who is sane {'âkil) and of âge (bàligh) ; he is fully responsible 
(mukallaf), Majority is determined by physical indications, by 
the déclaration of the youth in question, or, failing this, by 
reaching the âge of fifteen lunar years. The mukallaf has the 
capacity to contract and to dispose (tafarruf), he is bound o 
fulfil the religious duties, and he is fully subject to criminal law, 
being capable of deliberate intent ('amd). The insane (majnün) 
and small children (pifl) are wholly incapable but can-incur 
certain financial obligations; the idiot (ma'tüh) and the minor 
(sait, faghir ) hâve, in addition, the capacity to conclude purely 
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advantageous transactions and to accept donations and chant* 
ablc gifta; ‘intelligent’, ‘discriminating* minors (fabï y&'kily 
mumqgyiz) can, further, adopt Islam, enter a contract of manu- 
mission by fmkàiaba if they are slaves, and carry ont a procura- 
tion. As regards a major who isirresponsible (sqfïk)^ for instance 
a spendthrift, it is contested whether ht is subject to interdiction 
[h#jr) t or capable in principle and only put under the protective 
supervision of the authorities until he reaches the âge of twenty- 
five lunar years* 

Higher demanda are made of the witness who must also be 
‘of good character’ i.e* must not hâve committed grave 

sins 1 and must not persevere in small ones* The opposite of *adl 
is the sinnerf^îïriX;) ; between both stands the mastür> the person 
ofwhom nothing is known to his disadvantage. But the quality 
of being *adl is a religions and not a legal requirement; the 
kâ 4 l must not accept the evidence of a fâsik y but if he does, his 
judgment based on it is nevertheless valid, The fcâdi, too, must 
be *adl and possess, in addition, the necessary qualities of char- 
acter and the necessary knowledge; similarly, if a fâsik is 
appointed fcàdï t his appointment is valid, and îf a kâ 4 l who 
has been *adl becomesÿdît£, his appointment does not become 
invalida 

A quality of importance in penal Iaw is the quality of muA/dft, 
applicable only to free pcrsons and having two strictly different 
meanings; a muhjan in the sense of being a free person who has 
never committed unlawful intercourse is protected, by penal 
provisions, against ^tûrfA/(below, p, 179); and a muhsan in the 
sense of a free person who has concluded and consummated 
a valid marnage with a free partner is subject to a more severe 
punishment, stoning to death, if he or she should afterwards 
hâve illégal intercourse* These rules are directly based on the 
Koran and on traditions, respectively. 

Islande law does not recognize juristic persons; not even the 
public treasury (àqpt al-mâf) is construed as an institution, its 
owneris the Muslim community, i.e* thesum total ofindividual 
Muslims. As regards the wakf or habs (plous foundation, mort- 
main), it is construed as the withdrawal from circulation of the 
substance {*ayn) of a property owned by the founder and the 

1 Unless he has repeated of them; but he must never hâve been punished Tôt 
( below, p. 179)* 
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spcnding of the proceeds (manfa'a) for a charitable purpose; 
there is no unanimous doctrine on who becomes the owner of 
the substance. An essential feature is the permanence of ils 
purpose, which may be anythmg not incompatible with the 
tenets of Islam; therefore, if the bénéficiants are, for instance, 
the descendants of the founder, the poor or some other per- 
manent purpose must be appointed as subsidiary beneficiaries 
in case the original beneficiaries should die ouL 1 Objecta of a wakf 
are mostly immovables, but also movables in so far as this is 
customary, e.g. books, There are detailed rules concerning the 
administration of the wa^f and its use for a purpose other than 
that designated by the founder. 

The capacity to dispose can be extended or restricted, by 
tdhn or hajr respectively. The iàhn (‘permission’) can be granted 
to a miner by the father or other legal guardian, but not with 
regard to purely disadvantageous transactions (e.g. divorce,, 
manumission, acknowledgement). The term ttajr (‘restriction’, 
interdiction) dénotés both the status and the act of imposing it; 
the minor and the slave are normally, and the small child and 
the insane necessarily, in the status of ftqjr. As an act, Hajr is 
required in order to revoke the idhni it is pronounced by the 
authorities against the irresponsîble mit/li who teaches the public 
reprehensible tricks, against the ignorant physician who is a 
danger to his patients, and against the bankrupt transport 
contracter (this is singlcd out because the transaction in 
question, ij&ra , is based on payment in advance), 

2. Legal position ûfwomm* The legal position of women is not 
unfavourable, The woman is, it is Crue, comidered inferior to 
the man, she has less rights and duties from the religious point 
of view. If she commits apostasy she is not executed but forced, 
by imprisonmetit and beatings, to return to Islam, As regards 
blood-money, évidence, and ïnheritance, she is counted as half 
a man; she does not belong to the '& kita (below, p. 186), Àlso 
with regard to marriage and divorce her position is less advan- 
tageous than that of the man ; on certain grounds, the husband 
has the right of correction. But as regards the law of property 

1 In modem terminology, this, the so-callcd priva te or ‘fkmily 1 wdrfiwakf ahit 
Qrdhwrl), U dùtingutshed from the jo-called public or 

which is inunedîatety defttincd for tonte public or charitable purpose, In strict 
blamic law, however, the priva te wa%f t too, is comidered a charity, and the same 
rules apply to both kinds of wakf. 
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and obligations* thc woman is the equal of the man; the matri- 
monial régime is even more favourable to her in many respects* 
She may even act as a %S 4 % in certain matters* 

3- Légal position of slaves {rakïk $ slaves in general; *abd or 
mamlûk, the male slave; ama or jâriya, the female slave; kurr f the 
free person). From tle religions point of view the slave is con~ 
sidered a person* but being subject to his master he is not fully 
responsible; he is at the same time a thing (ckose T res). The 
effects of slavery arc mitigated (a) by restrictions on its origîn, 
(b) by the legal rights of the slave, and (c) by facilites for and 
the recommendation of manumission* 

(a) Slavery can originate only through birth or through 
captivity* i.e, if a non-Muslim who w protected neither by 
treaty nor by a safe-conduct fa lis into the hands of the Muslims. 
Sale of free persons into slavery for debt is unknown. 

{b) The slave has rights as a person; in particular, he or she 
can get married. The male slave may marry up to two female 
slaves; the female slave may also marry a free man who is not 
her owner, and the male slave a free woman who is not his 
owncr The marriage of the slave requires the permission of the 
owner; he can also give the slave in marriage against his or her 
wilL The permission implies that the owner becomes responsible 
with the person (rakaba) of the slave for the pecuniary obliga- 
tions which dérivé from the marriage, such as nuptial gift, and 
maintenance ; if the owner defaults, the slave can be compulsorily 
sold in order to provide the cover. Minor slaves are not to be 
separated from their near relatives, and in particular their 
parents, in sale (cf. below, p* 152). The unmarried female slave 
is at the disposai of her male owner as a concubine, but no 
similar provision applies between a male slave and his female 
owner. The children of a female slave follow the status of their 
mother, except that the child of the concubine, whom the owner 
bas recognized as his own, is free with ail the rights of children 
from a marriage with a free woman; this rule has had the 
most profound influence on the development of Islande society. 

The slave is less protected than the free man by crimmal law; 
it 15 truc that retaliation for the intentïonal killing of a slave 
takes place even against a free man, 1 but there is no retaliation 

1 Thi* U an important point of différence between the achool* oflaw ; the MSlikh* 
ShSfil3| and H an bal b hold the opposite view. 
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for bodüy harm caused to a slave; the person guüty of fcadkf 
against a slave is not liable to the hadd punishment but only to 
a 'discretionary punishment’ because the slave is not 

muhsan (above, section i). Apart frotn this, the protection of the 
slave does not go beyond that of property in general, There is 
no protection of the slave against his owner in criminal law 
because retaliation, blood-money, &c. are privatc daims which 
are vested in the own£r himself; the slave has no capacity to sue 
in this case. But the authorities must ensure that the owner fui- 
fils the religions duties towards his slave ; he must not overwork 
him and must give him suffident rest; the slave of a persistent 
offender can be sold compulsorily. On the other hand, the 
criminal responsibility of a slave is less than that of a free man; 
he is not stoned to death for unlawful intercourse because he 
is not muhsan> he is only punished by half the number of lashes 
applicable to a free man who is not muhsani for drinking wine, 
and for £ adhf, too, he is liable to half the number of lashes 
applicable in the case of a free man; he is subject to retaliation 
only for intentional killing, not for causing bodily harm. 

The slave has no capacity to dispose, but he can carry out 
a procuration; his statement is accepted to the same extent as 
is that of the free man in pecuniary transactions, and if he is 
*&dl y also in sonie rdigious matters, but he cannot be a witness. 
He has the right to claim maintenance from his owner. The 
pecuniary liability for torts (jinâpât; below, p. 186 £) caused by 
the slave is borne by the owner, but he can surrender the slave 
instead {daf\ rnxae dtditio) ; conversely, he can, in certain circum- 
stances, redeem (fida) the slave who has become liable with 
his person. In certain cases the master is not responsible for the 
acts of his slave ; a liability then emerges only if the slave later 
becomes free, for instance for the culpable loss of a deposit 
handed to the slave, or for the loan for use or the loan of money 
given to him. The peculium of the slave is not recognxzed, but 
its existence in fact is often taken into considération, 

The owner can confer the capacity tû dispose upon his slave, 
whether for a single transaction, such as getting married, or in 
general, for trade; a slave who has received this last permission 
is called mddhün* This permission does not include unilaterally 
disadvantageous transactions, such as donations, neither does 
it include non-pecuniary transactions, such as concluding a 
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marriage or redeeming one’s own person from retaliation* The 
transactions concluded by the ma'dhüi x engage the stock-in- 
trade handed over to him by the owner, and his own person; 
if he runs into debt, the owner must either surrender him so 
that he may be sold to pay off the debt, any uncleared debt 
reviving if the slave becomes free, or the owner must pay it on 
his behalf* The saine rule applies to the pecuniary liability of 
the ma'âkün for torts and to his liability for pecuniary obligations 
deriving from marriage (în contrast with the rule applicable to 
the ordinary slave)* The permission is revoked either by law, 
e.g. if the owner becomes insane, or by hqjr on the part of the 
master. 

(c) Manumission ( w itk or V tâk) is recommended by religion; 
it is in certain cases prescribed as a religious expiation (kqffara) 
and is often the self-imposed penalty for non-fulfilment of an 
undertaking under oath. The slave becomes free by law if he 
becomes the property of a person who is his mahram> Le. related 
to him within the forbidden degrees* The umm malade the female 
slave who has borne a child to her owner which he has 
recognized, becomes free by law on his death; the owner 
therefbre can dispose of her only by manumission or by the 
contract of mukâtaba ; he cannot surrender her and becomes 
liable to the amount of her value instead; but he can give her 
in marriage without her consent* Manumission is favoured by 
law in cases of doubt; if there is an imperfect expectancy of 
manumission, the slave is given the possibility of acquiring his, 
freedom by work (sa*y or si*âya ) 9 e,g. if he is joint property and 
one owner manumits his share. There are several spécial forms 
of manumission, flrst the manumission with effect at the death 
of the owner (toibtr), to be distinguished from a legacy ; a slave 
manumitted in this form (mudabbar) has the same legal position 
as the umm walad (butsee below, p. 1 70). Further, the sale of the 
slave to himself; in this case the slave becomes free immediately 
and owes the price to his former master* Finally, the contract 
of mukâtaba by which the slave (mokâtab) acquires his freedom 
against a future payment» mostly by instalments; he becomes 
free immediately as far as the power of disposition of the owner 
is concemed, and after performance of the contract as far as 
his substance (rakaba) is concemed; he has the same capacity 
to dispose as the ma'dkün, and the owner cannot give him in 


130 


PERSONS 


marnage without his consent. The mukdtaba can be revoked if 
the slave defaults, either by agreement or by the kâtfi on appli- 
cation of the master. The ownership of the possessions of the 
mukâtab is in abeyance, and accordîng to the performance or 
non-performance of the contract it is retrospectively attributed 
either to one or to the other. The mukâtab has the expectancy 
of ; but not a claim to» assistance from the proceeds of the alms- 
tax. AU this has the conséquence that the slave has to a great 
extent the capacity to sue his master. 

The manumitted slave remains to his former master in the 
strictly personal relation of dieotship (walâ*; both patron and 
client are called ma wlà) ; this has certain effects in the law of 
marnage and of înheritance. 

The position of slaves is therefore not intolérable; the Islande 
law of slavery is patriarchal and belongs more to the law of 
famüy than to the law of property. Apart from domestic slaves» 
Islande law takes notice of trading slaves who possess a con- 
sidérable liberty of action» but hardly of working slaves kept 
for exploiting agrïcultural and industrial enterprises. The last 
were found, indeed; only mfrequently in Islande society. The 
legal rules concerning slavery reflect» on the whole, actual 
conditions. 

4. Legal position of non-Muslims. The basis of the Islamic 
attitude towards unbelievers U the law of war; they must be 
either converted 1 or subjugated or killed (excepting women, 
children, and slaves); thethird alternative» in general» occurs 
only if the first two are refused. As an exception, the Arab 
pagans are given the choice only between conversion to Islam 
or death. Apart from Ûm f prisoners of war 2 are either made 
slaves or killed ot left alive as free dhimmh (see what follows) 
or exchanged for Muslim prisoners of war, at the discretion-of 
the t mâm; also a treaty of surrender is concluded which forma 
the legal basis for the treatment of the non-Muslims to whom 
it applies. It is often called d/iimma, ^engagement", ^obligation", 
Vesponsibility', bccause the Muslims by it undertake to safe- 
guard the Hfe and property of the non-Muslims in question, 
who 'are called dhimmts, This treaty necessarily provides for 

1 Islamic law does not allow forced conversion. 

* Islamic îaw does not, on prinriple, envisage war between Muslims but only 
the holy war ; prisoners of war are therefore by définition unbdievers* 
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the surrender of the non-MusIims with ail duties derîvîng from 
it, in particular the payment of tribute, i.e. the fixed poll-tax 
(jityà) and the land-tax (kkarâj) > the amount of which is deter- 
mined from case to case. 1 The non-MusIims must wear dis- 
tinctive clothing and must mark their houses, which must not 
be built higher than those of the Muslims, by distinctive signs ; 
they must not ride horses or bear arms, and they must yield the 
way to Muslims; they must not scandalize the Muslims by 
openly perfcrming their worship or their distinctive customs, 
such as drinking wine; they must not build new churches, 
synagogues» and hermitages; they must pay the poll-tax under 
humiliating conditions. It goes without saying that they are 
excluded from the specifically Muslim privilèges, but on the 
other hand they are exempt from the specifically Muslim duties ; 
in principle, non-Muslims follow the rules of their own religions 
with regard to what is lawfuï for them. In particular, they are 
not subject to the prohibition of wine and pork, and can there- 
fore trade in them. Neither offences against individual Muslims, 
including even murder, nor refusai to pay the tribute, nor trans- 
gression of the other rules imposed upon the non-Muslims, are 
considered breaches of the treaty; only joining enemy territory 
or waging war against the Muslims in their own country are 
regard ed as^uch» 

À non-Muslim who is not protected by a treaty is called 
harbiy *in a State of waf, 'enemy alien’ ; his life and property 
are completely unprotected by law unless he has been given 
a temporary safe-conduct (aman); this can be validly given by 
any Muslim, man or woman, who is mukallaf, He is then called 
mustaminj and his position resembles in general that of the 
dhimmi, except that he is not obliged to pay tribute for a year; 
should he remain in Islamic territory longer, he is made a 
dhimmû 

The former bùming question as to who is to be considered an 
unbeliever (kàfir) has found a tolérant solution; the heretic is 
rega'rded as an unbeliever only if he déniés an essential element 
of Islam. Within the unbelievers a distinction is made, in 
descending order of privilège, between the followers of rcvealed 
religions who believe in a prophet and possess a scripture (aht 

1 The khardj remains a charge on the Land, even ïf its owner adopta hlam or it 
otherwiie becomes the property of a Muslim* 
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al-kitàb), the Zoroastrians, and the pagans; thc children of 
a mixed marriage between unbelicvcrs bdong to the higher 
religion. À Muslim may marry a woman belonging to the ahî 
al-kitàb (their children are, of course, Muslims), but not one 
of the akl al-kïiâb a Muslim woman. For the rest, the Muslim 
and the dhimmï are equal in pracdcally the whole of the law 
of property and of contracts and obligations* But the dhimmï 
cannot be a witness, except in matters concerning other dhimmïs 
(even if they belong to different religions) ; he cannot be the 
guardian of his chdd who is a Muslim, although a dhimmï 
woman has the right to the personal care of her chifd who is 
a Muslim; he cannot be the executor ofa Muslim; he cannot be 
the owner of a Muslim slave and is, if necessary, forced by the 
authorities to sell him* In criminal law, the dhimmï is Habit to 
kadd punishments and to ‘discretionary punishment* (ta'ztr) as 
far as they are not specifically Muslim, therefore not to the 
hadd for drmking wine and to the more severe punishment for 
illégal intercourse of the muhsan . The dhimmï is protected by 
penal law to the same extent as the Muslim; but because 
of his lesser criminal responsibility, he is protected against 
&(tdhf not by kadd but only by ta'zfr. The dhimmï is the equal of 
the Muslim with regard to retaliatfon. 1 Finally there are cases 
in which there existe a négative equality; neither the Muslim 
nor the dhimmï can enter a mufâwatfa (unlimited mercantile 
partnership) with the other, neither belongs to the of the 
other, and the différence of religion and the différence of 
domicile, be it the Islamic State (dâr al-Islâm) or any country 
within enemy territory (dâr al-hafb) t exclude inheri tance {though 
not legacies) between any two persons. 

The majohty of rules pertaining to the dhimmï which are 
discussed in the sources are concerned with the effects of his 
conversion to Islam, particularly with regard to situations 
which are possible without, but not within. Islam (e.g. marriage 
to more than four wives, marriage within the prohibited 
degrees, ownership of wine or pork). Occasionally, if conversion 
to Islam of a dhimmï entails a legal lo$s for another dhimmï (e.g. 
the conversion of the wife of a dhimmï} } this last is offered Islam 

1 The other achools of Islamic bw f howevçr, do not makc a Muslim Hable to 
rctaliation for themurderof ad/rimmty the Sh&fi'Uand the Hanbalîs absolu tdy, and 
thc MSlikîs in most cases. 
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so that he may conserve his rîghts. The convert becomes a 
mawlâ f i.e. he needs an Àrab patron (also called mawld ) 9 in the 
same way as a manumitted slave, but he is free to choose his 
patron by a contract of clientship {muwâUt). Conversion from 
Islam to another religion, on the contrary, is considered apos- 
tasy and is subject to penal sanctions. 

To sum up, Islamic law interfères with non-Muslims only 
in so far a$ Muslims, too, are concerned directly, and very 
occasionally indirectly, for instance in so far as the punishment 
of theft constitutes a religious interest of the Muslims* Apart 
from this, non-Muslims are left complété legal freedom provided 
no Muslim, and this includes the tribunal of the ÿôgiï, is con- 
cerned; freedom in matters of religion is guaranteed explicitly. 
This is the basis of the factual legal autonomy of the non- 
Muslims, including their own juridictions, which was extensive 
in the Middle Ages, and h as prevaited in part until the présent 
génération. 
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i, Objects of property . Islande law does not strictly dcfine the 
object of property as a tangible thing {chose^ res). The thing 
(V*ï) 3 it is true, is opposed to the claim or debt (d&yn), but the 
usufruct {manfa'a^ pi. manâji) of things that can be used forms 
a separate category; as opposed to manfa'a, the thing itself is 
aJao called rakaba, substance. The usufruct is, in a certain way, 
regarded as a thing; the use is not a ius in re aliéna but a property 
of usufruct, Then, however, usufruct is not merely assimîlated 
to the other things but made the subject of spécial transactions; 
the contract of 'âriyya (loan of non-fungible things) is defined 
as the gratuitous transfer of usufruct, the contract of ijâra (hire 
and lease) as the sale of usufruct, but they are nevértheless 
separate contracta In the case or things that increase* (mât 
nâml; namâ'y the accession) the usufruct includes the proceeds 
(ghalla)) includïng the proceeds of letting or hiring out. The 
proceeds can also become the object of separate rights of 
property, e,g, by îegacy which confers a right in rem; these 
rights then do not include the right of direct use. 

The thing as object of legal transactions, res in commercio^ is 
called tnâl 7 but its opposite is not simply the res extra commercium^ 
but there are several graded categories, 

(a) things which are completely excluded from legal traffic, 
which cannot be objects of property, and the sale of which is 
null and void (bâttl), e.g* a free person, animais not ritually 
slaughtered {mqyta)^ and blood; 

(b) things in which there is, in facf, no ownership (which 
are ghayr mamlûk), that is to say (i) things which are not under 
individual control (are not in custody, kirz), or which are public 
property (milk al^âmma)> such as air and water, big rivera and 
public roads; everyone is cntitled to use them in a way which 
does not cause préjudice to the public, and no one can dispose 
of them; (2) the wakf (above, p. 125 f); according to another 
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opinion, the wakfis the property of Allah; (3) things that are 
‘not known* (ghayr nutlüm) y such as birds in the air, to which 
are assimilated things which are not in actual possession, such 
as a runaway slave {àbik); in order to exclude uncertainty 
{gharar) y Islamic law refuses the power to dispose of the right 
of ownership; 

(c) things in which there is no separate ownership, that is 
to say (1) things which do not, or do not yet, exist indepen* 
dently, such as the flour in thé corn or the milk in the udder; 
(2) constituent parts, such as a beam in the roof, but this is not 
worked out consistently, because the upper story of a house can 
be a separate property; this category merges imo that of things 
which exist independently but usually belong to another thing, 
such as the key of a house; unless the contrary is stipulated, 
these foliow the principal thing to which they belong; 1 

(d) those slaves in whom there is only a restricted ownership, 
particularly the umm walad , the mudabbar y and the mukdtab; 

(e) things which are objects of property but on the disposai 
of which there are restrictions, and in particular (1) things of 
trifling value; the minimum value of màl is 1 dirham; (2) holy 
things, such as the soil of Mecca the sale of which is repre* 
hensible; (3) things which are ritually impure, such as wine and 
the pis; (4) other things without market value (1 màl ghayr muta- 
kawwim) i the sale of which i&fasid ; 

(f) finally, things which are not in actual possession and 
the recovery of which cannot bc expccted {màl dim&r), such as 
things which hâve been Iost, usurped, or confiscated. 

This System is not' set out as a whole but its categories are 
discussed piecemeal in connexion with the several transactions; 
also the legal effect, whether the transaction becomes bdfîl or 
fdsidy is often left undecided. Occasionally the legal effect differs 
according to the nature of the transaction; the most important 
distinction is that certain things cannot be sold, donated, or 
given as mahr y but can be inherited or bequeathed by legacy, 
e*g. the unbom child of a female slave. 

Similar restrictions apply to performances, some of which 
cannot be paid for and cannot be offered in payment, e.g. the 
serving of a mare by a stallioru 

1 But unless the contrary b stipulated in a contract 0 f sale, the seed docs not 
fotlow the ground, and the fruit doea not Ebllow the tree* 
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Mâl is divided into immovables Çakdr) and movables (mal 
mankül , mâl nafclx), and into fungibles (mithlï) and non-fungibles 
(iftm)* Fungibles are again divided into things that can be 
measured (makîl or kaylï) or weighed (mawzün or xvasyn) or 
counted ( ma*düd mutafrârib, i.e, ‘homogeneous’, belongîng to the 
same kind), categories which are of importance in connexion 
with the prohibition of nid. On the basis of traditions concern- 
ing this prohibition, wheat, barley, dates, and sait belong to the 
category of makîl y gold and silver to the category of mawçün ; a part 
from this, cu$tom (’uirf) décidés to which category any given 
commodity belongs, 

2. Ownership and possession. Ownership, the right to the com- 
plété and exclusive disposai of a thing, is called mük, possession 
yad y the owner mâlik or rabb> the possessor dhul-yad, Islamic law 
does not distinguish between possession and detendo. Milk and 
mâltk are used not only of property rights in rem but of rights 
to usufruct, or of the right to intercourse in marnage or con- 
cubinage, whereasjn&f can also dénote the authority of the 
husband in marriage, or of the father. Categories of possession 
proper are fiduciary possession (yod amdna) and, above ail, 
legitimate and illegitimate possession (yod muiùkka and yod 
mubfila), this last, for instance, in the case of usurpation. Àmong 
the many cases ïn which ownership and possession are distinct, 
themost important is that of the mukâtûb slave; he has left the 
possession but not the ownership of his master. 

The acquisition of ownership may be original or dérivative. 
(a) Original acquisition occurs in the first place through occu- 
pancy of things that hâve no owner {res nulHus). In this 

connexion anses the question of expectancy* If someone sets up 
a net in order to catch birds, he has the expectancy of the 
property of the birds caught; but if he sets up a net in order to 
dry it, anyone who takes the birds caught in it acquires the 
property, even though he takes them from land belonging to 
another. Also, the owner of the ground has an exclusive right 
in trees that grow in it, and in its alluvion. As regards precious 
metals, a distinction is made between the mine (ma'din) and the 
treasure (rikdz) ; of both, as well as of the booty {ghanïma) taken 
from the enemy in war, one-Bfth is to be paid to the public 
treasury. The mine belongs to the owner of the ground, to the 
finder only if the ground has no owner; the treasure belongs 
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in either case to the finder (at least according to the doctrine 
of Abü Yüsuf). But this applies only if the treasure dates from 
pre-lslamic times; a treasure dating from Islamic tïmes is not 
ownerless but has only left the possession of its owner and is 
regarded as found property (lukafa). Ownership can never be 
acquired by finding; the finder is only entitled to make a 
charitable gift {fadaka} of the found object when the legal term 
for giving public notice has elapsed without resuit; if he is poor, 
he is entitled to use the object himself; but it is better to hold it 
on trust (a$ amâna), which implies the intention of retuming it 
to the owner; if this is lacking, its rétention becomes usurpa* 
tion. The acquisition of the proceeds (istighlâl) is an essential 
part of the right of ownership. 

The questions of spécification and of commixtion and con- 
fusion are treated not from the point of view of property, but 
partly from that of usurpation and partly from that of deposit; 
Islande law lays the emphasis on establishing the kind and 
extent of liability involved. The original owner is therefore 
often given the choice either of claiming compensation pure and 
simple, or of claiming the return of the object itself with a com* 
pensatory payment on his part for an increase in vaiGe or with 
a compensatory payment by the usurper for a decrease in value ; 
another considération is that spécification créâtes property in 
a usurped object if its namc and îts main uses are changed 
thereby. There is a différence of opinion conceming the con- 
fusion of two quantifies of the saine species, but if it happens 
without an act of the usurper, joint ownership (tsktirdk) in 
proportion to the two quantities is created. Usurpation further 
créâtes ownership if the usurper has made the object inaccessible 
and has been made liabie for its value; through the payment of 
the value he acquires ownership from the time of the usurpation, 
but even then the original owner may, in certain circumstances» 
assert his right of ownership should the usurped object become 
accessible again. 

Several kinds of original acquisition of ownership are of 
importance for the law of procedure. In proving ownership, 
preference îs given to the proof of kinds of acquisition 
which cannot be repeated, such as weaving, milking, shearing, 
over those which can be repeated, such as building (because 
the house can hâve collapsed in the meantime), planting, 
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sowing, Acquisitive prescription is not recognized as such; its 
efTects are, however, achieved by the procédural mie that no 
claim of ownership in land against the possessor can be enter* 
tained, under certain conditions, after a number of years (30 
or 33 or 36 are sometimes mentioned) has passed without this 
claim being made. 

(A) Dérivative acquisition of ownership occurs (1) through 
transfer of ownership by transfer of possession, i.e* by delivery 
(taslîm) and taking possession (fcabd; iasallum i taking delivery; 
istïfà\ receiving; Uikàbud, taking possession reciprocally). This 
kind of acquisition of property occurs in connexion with a 
number of obligations. Taslîm and fcabtf do not necessarily 
effect transfer of ownership in ail circumstances, e.g. not in the 
case of a sale with the right of rescission; the reasoning that 
this is because the full intention of transferring ownership is 
lacking is, however, absent from Islande law. 

{2) Dérivative acquisition of ownership occurs further through 
transactions which by themselves create rights in rm, i.e. create 
ownership without taking possession, The most important of 
these is the legacy which créâtes ownership and not merely 
a claim against the heîrs. Contracta* too, are on occasion re- 
garded as conferring by themselves rights in rem ; Islande law 
does not make a clear distinction (see below, pp, 141, 152). 

(3) The pledge, pawn {rahn) t occupies a spécial position, 
because possession is taken but the ownership is not transferred; 
transfer of ownership occurs only under certain conditions as 
an effect of the contract. 

Cessation of ownership occurs normally through transfer; 
this may occur against the will of the owner, as in the case of 
usurpation when the usurper acquires ownership. An important 
particular case is apostasy from Islam; here the cessation of 
ownership is at first in abeyance and becomes definite only 
when the apostate (murtadd) dies or leaves the Islande State 
without returning to Islam, 

Joint ownership ( mushâ\ or, seen in its obügatory aspect, 
sharikatmàl , association in property) is treated in detail* particu- 
larly with regard to land and to slaves. It anses, as a rule, from 
inheritance, also from confusion (intentional and uninten- 
tional), and from the acquisition of proceeds by a partnership. 
Joint property creatéd by confusion is subject to a limitation 
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of disposai; the share can bc sold othcr than to the partner 
( skarïk ) only with his consent* became in this case each partner 
is the individual owner of a fraction of thc component parts 
of the object which in actual fact cannot be separated from the 
fraction owned by the other : Joint property is of two kinds, 
according to whether it can be divided or not. Division (Jfcttfiw) 
is the normal case. It can often be enforced without the consent 
of the other partners* but not if it would reduce the use that 
could be made of the resulting parts. There are numerous 
material rules on the procedure to be followed by the who 
cames out the division. If the object itself is not divided* its use 
is distributed, either by space so that* for instance* each partner 
inhabits certain rooms of a house, or, if this is not possible* by 
time so that, for instance, each partner inhabits the house for 
a month, or uses the services of the slave for a day. 

The protection of ownership, much pronounced in Islamic 
law, manifeste itself, among other rules, in the protection of 
bona fide acquisition; if an object is vindicated, claimed by a 
third party (istihhâk, istirdâd) t the party who has sold itbecomes 
liable for the datûky the default in ownership, to the amount of 
the price paid* Ànother conséquence is that the owner can 
make the hirer directly responsible for the loss of an object 
which the depositary has hired out. But the concept of protec- 
tion of possession is absent from Islamic law. Possession confers 
a préjudice as to, ownership; if possession itself is in dispute, 
daims are decided in a casuistic manner; the person who 
wears a garment prevails over him who holds its sleeve. Occa- 
sionally the spécial rules of the law of évidence resuit in putting 
the possessor in a less advantageous position; if both the posses- 
sor and a ‘stranger* {khârij) produce a proof of ownership ofthe 
same kind, the proof of the ‘stranger* is, under certain condi- 
tions, given preference because he is the claimant and therefbre 
charged with the onus of proof, a fact which gives his proof a 
prîor claim to 5e heard. 

3, Pledge , pawn ( rahn }. The contract of pledging a security 
demanda offer and acceptance; it becomes binding (/ôctm) 
when possesion of the pledge is taken. The contract has an obli* 
gatory aspect which is emphasized in Islamic law; the pledgee 
is liable for the pledge, to the amount either of its value or of 
the debt secured, whichever is less, but if it gets lost through 
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his fault (ta*addi) f to the amount of its value; he is also oblîged 
to return ït when the debt is paid. The aspect in rem of this 
contractual relationship becomes évident* for example* by the 
transfer of possession inhérent in it; disposai of it by the pledgor 
(dcbtor) is absolutely excluded; he has not even the right to 
demand its surrender for sale in order to pay the pledgee 
(creditor) ; the transfer of possession can be replaced by deposit- 
ing the pledge, by agreement, with à trustée, a ‘person ofgood 
character* ; the pledgee has the right to sell it when the 
debt is due in order to pay himself out of the proceeds. The 
pledge présupposés the existence of a debt; it cannot be given 
in connexion with a fiduciary relationship {amàna), e.g. deposit 
or loan of non-fungible objecta, responsibility for darak > surety- 
ship for the person, retaliatîon, pre-emption, &c. The pledge 
is* in principle* a collateral security; the debt remains în 
existence in so far as it îs not covered by the sale of the pledge, 
and any crédit balance which remains after the sale of die 
pledge is held by the pledgee in trust (amâna) for the pledgor* 
In exceptional cases only, the destruction or the loss of the 
pledge wipes out the debt, e.g. if a slave who has been given 
as a pledge commits a tort and is surrendered or redeemed by 
his owner, the pledgor* The pledgor retains the ownership of 
the pledge, he is therefore also the owner of any accessions, 
such as the young of animais, the fruit of trees* but these* too, 
become part of the pledge ; expemes which are nécessita ted by 
the pledge itself are to be paid by the pledgor, and expenses 
which arise from the rétention of the pledge by the pledgee are 
tobepaidby the latter; the pledge cannot be used by either. The 
concept of mortgage is unknown in Islamic law. 

Different from the pledge is the rétention ( habs ) of a thing in 
order to secure a daim connected with it; the law grants this 
right in rem (lien) in a number of spécial cases, e.g. the habs of 
a thing for the wages for work done on it* or of a thing bought 
by procuration for the price, or of found property (and even, 
under certain conditions, of illegally appropriated property) 
for necessary expenses made for it* It is contested whether the 
liability of the lienor is the saine as that of the pledgee or more 
extensive. 

4, Immovables (including the iura in re aliéna which arise 
only in this connexion)* The law of real estate shows minor 


PROPERTY 


141 


divergencies from thc general law of property. The concept of a 
thing as a separate endty is to some degree set aside; separate 
ownership in the upper story of a building is possible; this is 
regarded not as a servitude or easement but as a real right of 
property ; when the upper story has collapsed it cannot be sold. 
Separate ownership is possible, too, in single rooms or apartmcnts 
of a house. No taking of possession is necessary for the transfer 
of ownership in the case of sale (this is, however, contested) ; 
the contract of sale is not purely obligatory . This leads to stricter 
noies of evidence in the proof of ownership. Vindication of real 
property requires, as a rule, the proof that the défendant is the 
possessor, and still higher demands are made if an inheritance 
of real property is vindicated. Usurpation of immovables 
affects only the mufruct 

Public property ( mitk at-âmma) as such, as distinguished from 
the reïated concepts of the public treasury and the is 
greatly restricted in scope; it exists, for instance, in a thorough- 
fare, whereas the blind alley is the joint property of the abutters. 
The use of public property is to a certain degree free to every 
person; he may even erect a booth, & c* on it, as long as it does 
not cause préjudice to the public, but every person can sue for 
ita removal. Land in the vicinity of an inhabited place is rc- 
served for its inhabitants, as a kind of common, for pasturage, 
estovers, &c. 

The üccupancy of real property takes the fonn of cultivating 
waste land {ihyà* al^mawât); this is land which is not put to use 
and has no determined owner, be it a Muslîm or a dhimmî ; the 
licence of the imâm to do so is necessary. The occupîed land is 
marked by an enclosure; the occupant is obliged to cultivate 
it within three years; should he fail to do so, the licence lapses. 
Spécial cases in which, according to the prevailing opinion, the 
licence of the tmàm is not required, are the digging of a well 
and the planting of a tree in waste land; the occupant acquires 
around it a reserved zone of a diameter which varies according 
to circumstances» 

To the law of real estate belong restrictions of ownership in 
favour of the neighbour, deriving from the duty of avoiding 
acte which are likely to disturb the neighbour in the exercise 
of his ownership. This gives right only to personal daims, not 
to interférence with the 1 property of anothen 
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There is further thc right of pre-emption (skuf*&) 9 the right 
to substituts oneself for thc buyer in a complétée! sale of real 
property (which inçludes the upper story of a building). It is 
granted by Iaw and cannot be bought. Entitled to its exercise 
are, in the following order, ( i) the co-owner, (a) the owner of 
a servitude in the property, and {3) the owner of an adjoining 
property. The exercise of sk uf*a is precluded by a number of 
grounds, for instance if the person who would be entitled to 
it has himself made a bid, and the use of évasions în order to 
prevent its incidence is approved by the majority of scholars, 1 
It is exercised in stages, the first being the immédiate raising of 
the daim to it before witnesses, as soon as the entitled party 
cornes to know of the sale; failure to do so is considered an 
abandonnant of the claim. 

Servitudes in real property are the right of passage, the right 
to let flowor to pour outwater, and, conversely, the right todraw 
water or to water one*s animais, and others. The right to build 
an upper story, in contrast with those just mentioned, adhères 
not to the property but to the person of the owner of the exisdng 
upper story; therefore the upper story itself can be soid, but 
not the right to build it. 

Expropriation in the public interest exists only within very 
narrow limits. 

The theory of Islamic law has thus developed only a few 
rudiments of a spécial law of real estate; conditions of land 
tenure in practice were often different frorn theory, varying 
according to place and time, and here the institution of wofcf 
has become of great practical importance. 

5, Water, Questions of irrigation hâve always been parti- 
cularly important in the Near East. The origin of the provisions 
of Islamic law concerning rights in water must be looked for 
not in Arabia, where there are no perennial streams, but in 
Iraq, a country of artificial irrigation from time immémorial. 

Bigrivers, such as the Euphrates and the Tigris, are not private 
property; smail watercourses and canals are the joint property 
of the owners of the adjoining land. This has numerous obliga- 
tory effects, in particular the duty of maintenance by dredging, 

* One such device constats of making a charitable gin of one room to thc pros- 
pective buyer* who tHcrcby becomes a co-ov/ner, and lhen sellmg him the wst of 
the houae. 
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and the rule against making unilatéral changes in drawing the 
water; as far as this diverges from pre-existing rights, It requires 
the consent of ail co-owners, The division of the use of the water 
between the several owners is assured either by mechanical 
devices(di$tributors or runnels with inlets of fixed size) or by the 
allocation of fixed periods of time. This right to use water can 
be separated from the land to which it belongs, not by sale but 
by legacy. Although the water in such a canal is privately owned, 
every one has the right to drink from it, to use it for performing 
the rîtual ablution, &c., but he must not trespass on the land of 
another without the permission of the owner, except in À case 
of necessity* Full private property in water exista only if it is in 
custody, i.e. in a container. 
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OBLIGATIONS IN GENERAL 


i. Preliminarùs. Unjustiüed enrichment and risk are both rejec- 
ted on ethical grounds; this prohibition pervades the whole of 
the law, but shows its effects most clearly in the iaw of obliga- 
tions, and this is why these subjects are treated in the présent 
chapter. Several obligations hâve been treated or will be treated 
in other contexts : the obligations deriving from proxy (above, 
p. i ig f.), those deriving iront slavery (above, pp. 127 if.), those 
deriving from a change of religion (above, p. 132 f.), those 
deriving from joint ownership (above, p. 138 f-), those deriving 
from pledging a security (above, p. 13g f.), those deriving from 
the matrimonial régime and from the duty of maintenance 
(below, p. 167 f.), and those deriving from torts and crimes 
(below, pp. 181 ff.; see also p. 160). 

2. Types of contracta Islamic law does not recognize the liberty 
of contract, but it provides an appréciable measure of freedom 
within certain fixed types. Liberty of contract would be incom- 
patible with the ethical control of legal transactions. A means 
of achieving it exista in the abstract obligation (dqjm muflak) 
which is based on the acknowledgement of a debt without 
regard to its cause of origin. This can be used to ensure 
a valuable considération for any kind of performance, even 
though it be not envisaged by the types of contract provided, 
but it has not been used constructively in elaborating the 
doctrine. It was widely used, however, in practice, particularly 
as an element of legal devices. The concept of custom plays 
an important part in the law of obligations, but its fonction 
is essentially restrictive because transactions are allowed only 
in so far as they are customary (muta’ârif). There is nothing 
corresponding to the bonae fidei abligatio of Roman law. 

There exists no general term for obligation; the nearest 
approximation to it is dhimma, *care as a duty of conscience’ ; 
the debtor has the performance ‘in his care\ A claim or debt, 
primarily of money but also of fungible things in general, is 



OBLIGATIONS IN GENERAL 145 

called dayn. It may be, or may hâve become, due or matured 
(then it la called dayn or it may be due at a future date 
(then it is called dayn ilâ ojül)* The most common ground for 
an obligation arising is the contract this is the field of 

pecuniary transactions (mu*dmaldt). The conclusion of the con- 
tract is essentially informai; only the literal meanings of certain 
technical tenus, such as fqffat, ‘striking hand upon hand’, for 
concluding a contract, reflect former symbolic acts, 

The contract is a bilateral transaction, and it requires an 
offer (ïjdb) and an acceptance (Aaiü/), both made normaüy in 
the same meeting ( majlis y Cession’) of the contracting parties; 
the withdrawal {rttjü*} of the offer before the acceptance is made 
is possible, and so is the stipulation of the right of rescission 
(sharf al-khiyâr). One category of contracts is the exchange of 
monetary assets or rights {miCâwada mâliyya y contracts do ut des). 
Bilateral, too, and therefore concluded by offer and acceptance, 
are pecuniary transactions without a countervalue (*iwad)> such 
as the donation or the loan of non-fungible objecta, Offer and 
acceptance can be expressed ïn the form of compliance with 
an order, e,g, by the words 'sell me 9 and ‘I seil you herewith\ 
Acceptance is not required in the case of unilatéral dispositions 
with immédiate legal effect, e.g* répudiation, manumission, or 
acquittance of a debtor* (These dispositions are called tufarruf 
ndjiz or tasarruf munjaz .) 

3. Unjustijied enrichment {Ja4l mol büâ Hwa4)> It is a general 
principle of Islande law f bascd on a number of passages in the 
Koran, that unjustified enrichment, or 'receiving a monetary 
advantage without giving a countervalue 1 , is forbiddén, and 
that he who receives it must give it to the poor as a charitable 
gift, This applies, for instance, to reletting a hired object for 
a greater sum, or tq reselling a bought object, before payment 
hàs been made for it, for a higher priée. Spécial cases are the 
giving and taking of interest, and other kinds of ribà , literally 
‘increase 3 , C excess\ Ribâ is defined as *a monetary advantage 
without a countervalue which has been stipulated in favour 
of one of the two contracting parties in an exchange of two 
monetary values 1 , The prohibition applies to objecte which can 
be measured or weighed and which, in addition, belong to the 
same species, Forbidden are, both an excess in quantity and 
a delay în performance* If only one of these two conditions is 
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realized (e.g. in an exchange of cloth of a certain kind for cloth 
of the same kind, which îs not measured or weighed, or of 
wheat for barley, which do not belong to the same species), an 
excess in quantity is allowed, but a delay in performance remains 
forbidden. Similar rulea apply to usufruct; therefore the hire 
of two objecta, one for the other, is allowed only if they do not 
belong to the same species, 

The prohibition of a delay in the exchange of goods which 
are subject to the rules conceming ribà finds its logical com- 
plément in the general prohibition of an exchange of obliga- 
tion for obligation {bay al-dayn bü-dajm) t and the prohibition 
of unjustified enrichment is further strengthened by the pro- 
hibition of combining two contracte, of concluding one contract 
as part of another [çqfka fi fqfka), because this could lead to the 
stipulation of a monetary advantage without giving a counter- 
value, 1 

A contract conduded in contravention of the rules concern- 
ing nbâ is fSstd . If two unequal quanti ties of the same spccies are 
exchanged, the contract is valid as far as the smaller quantity 
and its équivalent are concerned* and the excess quantity must 
be retumed. 

The whole prohibition applies in the first place to sale and 
barter, but also to the amicable seulement. It is directed against 
spéculation in food and in precious metals > and against any 
transactions which are tantamount to giving and taking înterest, 
including sonie old-fashioned ones, such as supplying the seed 
in exchange for a larger amount of corn from the harvest. The 
casuistry surrounding the prohibition enables us to diseern some 
types of transaction in actual use during the early period of 
Istamic law, such as the exchange of animal for méat, of wheat 
for flour, of dried dates for fresh dates on the tree (the so-called 
muzâbana), a similar contract. conceming corn (the so-called 
rmihâkala), &c. 

4< Risk (gkarar t Uterally ‘hazard’). Starting from the Koranic 
prohibition of a certain game of hazard ( majtftr), Islamic law 
insiste that there must be no doubt conceming the obligations 
undèrtaken by the parties to a contract. The object of the 

1 Un4er this rule* a contract of sale in which a noxi-fungiblc object » pledged 
a* a security for the prict would be Jasid because plcdging a aecurity i» a aeparatc 
contract; it is, however, admitted as vaiîd by isithiân. 
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contract, in particular, must be determined (ma'lüm^ ‘known* ; 
opposite majhûly ‘unknown 1 ). This requîrement is particuîarly 
strict as regards objects which canbe measuredorweighed, which 
are subject to the prohibition of ribd\ no undetermined quantity 
[juqdf) is permissible here, not even if the price of a unit of 
weight or measure be stated. For the same reason it is forbidden 
to sel! dates which are stiil unripe» to be delivered when they 
hâve ripened, because it is unknown whether they will ripen 
at ail, The price, too 3 and the countervalue in general must be 
determined; the kind of coins in which paymcnt is to be made 
must be mçntioned; but it is permissible to sell for a counter- 
value which is présent and is shown, even though it be not 
defined. Similar rules apply to the values exchanged in other 
contracta, e.g. the usufruct and the rent in a contract of lease* 
The same is true of any stipulated terni, but a distinction is made 
according to the nature of the contract, and vague expressions 
which are rejected in the salam contract are admitted in the 
contract of suretyship. From this requîrement and from the 
prohibition of ribà together dérivés the requirement in the case 
of goods which are subject to the rules conceming ribà 7 that 
possession must be taken and their weight or measure checked 
before they are resold. These rules are aimed at ail kiuds of 
gambling, one of the great passions of the ancient Arabs, and 
here, too, the old sources of Islamic law enable us to discern 
some of the aleatory transactions in which this passion found 
expression in the early Islamic period (the so-called mulàmasa y 
munâbadha y and ilkâ y bil-hajar). There are only two exceptions 
from the general prohibition of aleatory transactions: (i) in 
favour of prîzes for the winner or wlnners of horse races, on 
account of their importance as a training for the holy war, 
and (2) for the winner or winners of compétitions conceming 
knowledge of Islamic law. 

5. Liability {tfamdn; 45min, fiable). Questions of Hability form 
one of the most intricate subject-matters in the Islamic law of 
obligations. Liability may anse from the non-performance of 
a contract {especially if the performance would hâve consisted 
inhandingover anobject,in cases where the object has perished 
so that the performance has become impossible), or from tort 
(ta'addï, literally 'transgression 1 ), or from a combination ofboth. 
The depositary and other persons in a position of trust ( amâna ; 
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such a person is called amïn) are not liable for accidentai loss, 
but they lose this privileged position through tdaddi, îllicit acts 
which are incompatible with the fiduciary relationship, such 
as using the deposit, whether the loss is caused by the unlawiiil 
act or not, The concept of ta'ad&t however, is not restricted to 
the doctrine of liabiiity, it means tort in general; in other 
words, Uability arising from non-performance of a contract is 
reduced to liabiiity arising from a tort — a trace of arthaic legal 
reasoning» Islamic law nevertheless distinguishes liabiiity for 
the effect of an unlawful act or delict as such from liabiiity for 
an act contrary to a contract, and it discusses both kinds of 
liabiiity whenever they happen to arise concurrently. 

6, Extinction of obligations . The normal case is the fulfilment 
especially the payment of a debt; the debt can also 

be set off against a claim. The acqtfittance (ibra) of the debtor 
by the creditor likewise extinguishes the debt; it must be un- 
conditional and not subject to the stipulation of a terni, but it 
can take place in the form of a legacy. It has the same effect 
as the relinquishment {iskâf) of a daim, Both forms of remission 
must be distinguished from the cancelladon (faskh) of a contract 
and from the amicable settlement (suth). The faskh brings about 
a condition as if a contract had never existed ; it can be produced 
unilaterally, by khiyàr (below, p, 152 £ ). In its tum it must be 
distinguished from the reversai (t fcâla) of a sale, which is regarded 
as a new sale. 

The sulk is not only procédural, although its aim is the 
élimination of dispute; it is always possible as an agrcement 
of the parties to modify an existing obligation by which the 
créditer, for a considération (badal), waives his original claim. 
If the debtor acknowledges his original obligation, the 
amounts to replacing a concrète debt by an abstract one; in 
this case the rules relating to ribà must be taken into account. 
If the debtor does not acknowledge the original obligation, the 
fulh is a separate transaction. The fulfr is not confined to the law 
of obligations; daims arising from the law of slavery, family 
law, and penal law can also be settled by it (but not, of course, 
hadd punishments). 

Ànother way of extinguishing an obligation is by transform- 
ing it into a new one by the hawâla 9 literally 'transfer 1 . This is, 
in the first place, a mandate topay, i.e* I owe something to A and 


OBLIGATIONS IN GENERAL 


149 


charge B to pay my debt. It can also be an assumption of my 
debt by B, The practical prercquisite in both cases is that I bave 
a daim against B which is equal to or higher than the claim 
of A against me. This is not necessarily a debt, it can also be a 
daim for the return of an object, e.g. a deposlt or something 
taken by usurpation. Normally, therefore, the hawâla amounts 
to an assignaient; I assign to A a daim of mine against B t in 
order to satïsfy a claim of A against me. But the existence of a 
claim of A against me is not a necessary prerequisite, and the 
fatwàla then amounts to a mandate to collect, i.e. I charge A 
to collect my daim against B * The element common to ail cases 
is merely that an obligation of B towards A is created. The 
acceptance of the {tawâla by A extinguishes my obligation ; it 
revives only if B dies bankrupt or (in the absence of legal 
evidence) déniés the existence of the faawâla. Performance of B 
towards A extinguishes my claim against him only if the hawâla 
was conduded with spécifie reference to this obligation* not 
if it was unconditional. 

One of the practical advantages of this institution is that it 
enables me to make payments in another place through B. Its 
effect is the same as that of the suftaja or bill of exchange. This 
is defined as 'a loan of money in order to avoid the risk of 
transport’; I lend an amount to B , in order that he may pay it 
to À in another place. The différence between hawâla and suftaja 
is that the obligation of B towards me, which in the case of the 
hawâla is normally supposed as already existing, is, in the case 
of the sufïqja 9 created on purpose by a payment which 1 make 
to B , and this can be construéd only as a loan of money; the 
transaction is reprehensible, because it is a loan of money from 
which I dérivé, without giving a countervalue, the advantage 
of avoiding the risk of transport, but it is not invalid. In practice, 
I buy from B a draft on the place in question. Historically, the 
origin of the bill of exchange can be traced to the sufiaja and 
hawâla. 

7. Pluraliiy of persons in om contracting pariy * Islande law con- 
sidère the existence of an obligatory relationship with more 
than one creditor, debtor, buyer, lessee* guarantor, &c. Occa- 
sionally a joint relationship cornes into being; e.g. each of two 
buyers is entitled to take possession and to pay the prîce; then 
he has a claim against the other for his share in the price, and 
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the right to secure it by retaining the object Occasionally, too, 
joint action is required, e,g. on the part of two proxies; and if 
there are two depositaries, one must give a mandate to the other. 
Generally, however, each acta for himself; e.g. each of two credit- 
ors is entitled to conclude an amicable settlement, but this 
engages his share only and the other creditor has the choice 
of joining in the transaction or not. Ail this is discussed casuist- 
ically, in detail, but general principles hardly emèrge. 
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OBLIGATIONS AND CONTRACTS 
IN PARTIGULAR 

i. Aeknowledgemtnt {titrât), The acknowledgement has a pro- 
cédural and a material aspect. It is one kind of legal evidence, 
and although it is in theory weaker than the evidence of wit- 
nesses, can be withdrawn in criminal proceedings involving 
a kadd punishment, and requires confirmation by the party 
concerned if it is used to establish a family relationship (e,g, by 
acknowledging that a person is one’s son or brother), it is in 
practice the most conclusive and uncontroverdble means of 
creating an obligation on the part of the person who makes it. 
If a contract ofsale, for instance, is proved by the evidence of 
witnesses, a number of pleas are üpen to the buyer in rebuttal 
of a claim for payaient of the price ; but A * s acknowledgement 
that he owes the sum in question to B cannot be withdrawn or 
qualified by a subséquent plea. The importance of the ïÿrtfr 
is that it créâtes an abstract obligation without regard to 
the cause of its origin. An acknowledgement of debt made 
during mortal illness ranks» it is true, not together with the 
other debts but immediately after them, and it is not considered, 
as other unilaterally disadvantageous transactions during mortal 
illness are, a legacy which would be restricted to one-third of 
the estate. If someone makes an acknowledgement in the follow- 
ing terms» *1 havc usurped this thing from no, from B\ he 
owes the thing to A and its value to B > because the withdrawa! 
(nytf*) of the first acknowledgement iu favour of A (by the word 
"no’) is invalid, and the thing owed to B on the strength of the 
second acknowledgement is regarded as having been destroyed 
by the first acknowledgement, so that its value takes its place. 

2 . Sale {bay*\ skirâ\ the purchase). The contract ofsale forms 
the core of the Islamic law of obligations, the categories of 
which hâve been developed in most detail with regard to this 
contract, and other commutative or synallagmatic contracta* 
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although regarded as legal institutions in their own right, are 
construed on the model of bay' and sometimes even dtfined as 
kinds of bay\ Sale is an exchange of goods or properties (mal) ; 
it thcrefore includes barter and exchange. As far as sale in the 
narrow sense is concerned, one distinguishes the object which 
is being sold fronn the price (lhaman) and the value ($ïma) ; each 
is the countervalue Çiwatf) of the other. As the price consista of 
fungible things (normally gold or silver), whereas the object 
which is beîng sold is, generally, a non-fungible thing, the raies 
applicable to both are not quîte identical; the vendor, for 
instance, is allowed to dispose of the (fungible) price even before 
he has taken possession. The contract of sale bccomes com- 
plété (tâmm) by reciprocally taking possession (ta^âbu4)\ this 
terminologyshows that it is not regarded as purely obligatory. À 
stipulation to the advantage or disadvantage of one of the parties, 
which is extraneous to the purpose of the contract, e,g. that the 
buyer should manumit the slave which he buys, is invalid and 
makes the contract fasid . If someone buys leather on condition 
that the seller should make it into shoes, the contract would be 
Jâsid under this rule; but because it is the generally adopted pro- 
cedure, the contract is admitted as valid by istihsdn J A fâsid 
sale conveys, even after the two parties hâve taken possession, 
only a ‘badownership 1 ( milk kkabilh) and is liable to canceliation 
until the object is resold. Reprehensible, but not invalid, are, 
among others, a sale concluded at the tïme of the call to the 
Friday prayer and a sale of slaves by which a mînor is separated 
from his near relatives; should minor children be separated 
from their parents the sale is, according to some authorities, 
invalid. 

The right of rescission ( khiyàr, cptio ) is the right unilaterally 
to cancel (faskh) or to ratify a contract, and in particular 

a contract of sale; if it is not exercised within the proper time 
limit, the sale is complété (tâmm), with a somcwhat different 
meaning of the terni. It can be conferred by law, or agreed 
upon by the contractmg parties. The buyer has the right of 
rescission at the time at which he sees the object which he has 
bought, the act of ‘seeing* not to be taken too narrowly (kkiyâr 
al-nfyd) ; also in the case of a defect, i.e* everything that causes 
a réduction în price among traders (kkiyâr al-ayb ), or lack of a 

1 Ste aise abovCj p, 146, n* 1. 
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stipulated quality. The defect gives only the right of rescission, 
not of abatement ; this last arises only if the return of the object 
of the sale has become impossible, either by its loss or by the 
occurrence of a new defect after delivery but before récognition 
of the first defect (in which case return is possible only with 
consent of the seller) , or by increase in value (auch as the dyeing 
of cloth). If the seller delivers less than the stipulated quantity, 
the buyer has the choice between rescission of the sale and 
abatement of the price in proportion. The buyer Ioses the right 
of rescission if, for instance, he kills or manumits the slave for 
a considération, or consumes the food that he has bought. The 
waiver of the khiyâr al-*qpb by the buyer in a contract of sale 
is possible; the resultmg absence of obligation 1$ called barâ'a. 
The buyer can stipulate the right of choosing from among 
several objects {kkiyâr al-tayïn) t and by agreement of the con- 
tracting parties there caix be conferred on one or on both or on 
a third party the general right of rescission (khiyâr al-skarf) 
during a period of not more than three days (according to the 
prevaüing opinion). 

À spécial kind of sale, although regarded as a separate kind 
of contract, is the salam f the ordering of goods to be delivered 
la ter for a price paid immediately, The term ra'sal-mâl, 'capital*, 
which is used to dénoté the price in this contract, shows the 
économie meaning of the transaction: the financmgof the 
business of a small trader or artisan by his clients. The object 
of the salam h mostly fungible things, but it cannot be gold or 
silver, Because of its closeness to the subject of the prohibition 
of ribà, the contract of salam has been carefully worked out and 
is subject to numerous spécial rules. Its counterpart, delayed 
payaient (nasi'a, the delay) for goods delivered immediately, 
is also possible, but this kind of sale plays a minor part in Islamic 
law. The name 4 sale on crédit 1 {b&y* al-tn&) is given a potion to 
an évasion of the prohibition of nbà which is based on this 
transaction and is reprehensible; for instance, A (the creditor) 
sells to B (the debtor) some object for the sum of capital and 
interest, payable at some future date, and immediately after- 
wards buys the same object back for the capital payable at 
once* This amounts to an unsccured loan; on another form of 
'ïna which provides a security for the loan, see above, p, 79. 

Islamic law discusses, with much technical detail, the tawlty& t 
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resale at the stated original cost, the wa 4 Va t resale with a rebate 
on the stated original cost, and the murâbaka , resale with a stated 
surcharge which représente the profit* The main considération 
is the exclusion of dishonest, unjustified enrichment* but the 
exact part which these transactions played in the économie life 
of early Islande society is not always clear, 

Islamic law prohibits the archaic contracts of muzâbana and 
muho^eda (see above, p. 146), but makes an exception in favour 
of the sale* or barter, of a strictly limited quantity of dried dates 
for the same estimated quantity of fresh dates on the tree (bay* 
àL^aràyà\ cf. above, p* 40), 

Barter of commodities hardly plays a part in Islamic law, but 
money-changmg {jarf) and, in general* dealing in precious 
metals receive detailed attention on account of the prohibition 
of ribâ , The exchange of precious metals is regarded as ‘sale of 
price for price’ {bay thaman bi~thaman ) 3 and each is a considéra- 
tion for the other. À conséquence of the rules concerning ribâ 
is that an exchange of gold for gold and silver for silver îs 
possible only in equal quantifies, without regard to différences 
in quality and to workmanship, 50 that a golden cup equals its 
weight in coins of gold; but this particular difficulty can easily 
be avoîded by payment in the other precious métal. A rich 
casuistry, induding many economically impossible cases, has 
been developed on the subjcct* 

3, Hits and lease {ijâra; ujra, the hire, rent; ajr, the wage). The 
contract of ijâra is the sale of a usufruct, and the rules relating 
to a contract of sale, such as those of khiyâr al-ru % ya y khiyâr at~*ayb f 
kkiyâr al-skarh fashky and ifüila (but not skufa) J apply to it, too. 
À defect which occurs after the conclusion of the ijâra entitles 
the hirer or renter to cancel it, if the defect prevents or reduces 
the possibility of use, e.g. the illness of a hired slave, or the 
collapse of a rented house. The hirer or renter is further entiüed 
to cancel the ijâra if he has a valid excuse ('udkr) t particularly 
if the purpose of the contract is obviated; this is defined very 
broadly, so that even the hire of a mount can be cancelled if 
the hirer renounces the journey. The ijâra is also cancelled by 
the death of one of the contracting parties. In the case of a 
defective ijâra the Tair wage or rent s { ajr or ujrat al-mithl ) is 
applicable. 

Islamic law distinguishes two kinds of ijâra y for a period or 
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for carrying out a task, The period must be dctermined; it is 
not possible to hire or rent for a stated amount per month, A 
spécial case of ijdra for a period is the lease of agricultural 
property. It is forbidden to stipulate that the lessee should under- 
take work from which the lessor, too, dérivés advantage, such 
as dredging canals; if the crop has not yet been harvested when 
the lease expires» it continues for the fair rent until the crop 
has ripened; the lease ofone agricultural property for another 
is forbidden because it would amount to ribâ . Àllowed are, on 
the contrary, albeit not unanimously, the spécial contracta of 
mtizSra'a and musâkât 3 where the rent consiste of a percentage 
of the produce; the muzàra'a is the lease of a field, the musâkât 
the lease of a plantation of fruit trees or vines. 

Services can be hired either for a period or by a contract for 
work {(tfit) the hired servant; ajxr khass^ the employée; ajîr 
mushtarak , the sëlf-employed artisan). An archaic contract whîch 
is tolerated, by istifrsân t because it is customary, is the hire of 
a wet-nurse for her food and clothing. There are spécial forms 
of khiydr if the artisan has carried out the work contrary to the 
contract; the employer has the choîce either of refusing accep- 
tance of the work and demanding compensation for his material» 
or of accepting the work and paying the Tair 1 but not more 
than the stipulated wage, With regard to iîability in this case, 
it is contested whether the artisan is in the privileged position 
of a depositary (above, p. 147 F. ); apart from this, there existe a 
spécial kind of UabUity for what the artisan destroys by working 
on it; in most cases the employer has the choice either of paying 
the wage and demanding compensation for the completed work, 
or of not paying the wage and demanding compensation for his 
material. On the rétention of a thing by the artisan for wages 
due for work done on it, see above, p, 140. 

The contract of manufacture ( istisnâ '), on the other hand, 
is merely a saiam contract; it is valid only in so far as it is 
customary. 

4. Society. The concept of corporation does not exist in Islamic 
law (neither does that of a juristic person; cC above, p, 125) ; 
only the * àkila can be regarded as a rudimentary form of cor- 
poration. There is also no freedom of association, and only 
certain kinds of society (sharika or shirka ; shartk , the partner), 
or more spécifie ail y of mercantile partnership {sharikat 'okd) $ as 
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opposed to joint ownership (rAtfnkflf mal), are permitted* This 
mercantile partnership falis within the sphere of the procuration 
(wakdla), Two partners only are generally envisaged. 

Islamic law distinguées the following kinds of partnership. 
(a) the unlimited mercantile partnership (mufawa^a), with fuit 
power and liability of each partner; it amounts to a mutual 
procuration and suretyship, and is possible only with equal 
shares. It engages the whole property of both partners, except- 
ing only food and clothing for themselves and their families, 
which each buys sépara tely; there existe therefore no separate 
social capital. It îs not possible between free men and slaves, 
Muslims and dhimmss, &c. 

(5) The limited liability company (sharikat *inân), which 
amounts to a mutual procuration; each partner is responsible 
to third persons for his own transactions, and he has the right 
of recourse against the other partner to the amount of his share. 
This kind of partnership engages only the capital which has 
been brought in, and it can be rëstricted to certain kinds of 
transactions. The shares of the partners can be different, and if 
both do not do the same amount of work» their shares in the 
profit may differ from their shares in the capital, 

(c) The partnership of artisans (sharikat al-sanai* wal-takabbuî)^ 
for the joint pursuit of a trade or of connected t rades. 

(d) The crédit co-operative (sharikat al-wujüh), without 
capital; it consista of pooling the crédit of the partners for buy- 
ing go ods on crédit, reselling them, and sharing the profit. 

The sleeping partnership (ma4ârdba) t which has common 
features with the muzàraa and the musâkdt } is not a society 
proper; it consiste of a fiduciary relationship (amdna) and a 
procuration, and becomes a partnership only as for as the 
profit is concerned. The sleeping partner (rabb aï-mât) bears 
the loss. À defective mutfaraba is treated as if it were a hire of 
services; it becomes defective if it is stipulated that a fixed sum, 
instead of a percentage of the profit, shall be the share of one 
of the partners, if it is stipulated that the working partner 
shall bear the loss, or if the profit cannot be determined exactly, 
e.g* if it is stipulated that the working partner shall live in a 
house belongingtothe sleeping partner, so that the notional rent 
of the house becomes part of the profit. How far the expenses are 
borne by the working partner and how far by the partnership 
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is laid down in detail, When a profit is followed by a loss, the 
procedure in certain cases is the same as if the profit had been 
distributed already, so that the working partner is not affected 
by the loss. When the mufàraba is dissolved, the working partner 
may still exchange gold for silver after notice of dissolution has 
been gîven,if the working capital was silver, and vice versa. 
This is admitted by istihsân because it is customary; in strict 
kiyds he would be entitled only to sell the remaînder of the 
merchandise because both precious metals are regarded equally 
as price. The mudàraba has become an important device for 
circumventing the prohibition of rxbd . 

5. Deposit (; wadta )* The deposit is the commission given by 
the owner to another to hold his property in safe custody; it 
is a fiduciary relationship (amdna), The safe-keeping must be 
assured by the depositary himself or by a member of his family. 
The depositary’s refusai to retum the deposit, his déniai that 
a deposit exists, and its confusion with his own property» are 
usurpation and engender liablUty ; other kinds of ‘transgression 1 
{taaddï ; above» p. 1 47 £), particularly using the deposit» engender 
liability too. The effects of these other kinds of ta'addï in the 
case of a deposit are different firom those in the cases of hire and 
lease and of the loan of non-fungible objecta; in the case of a 
deposit, liability ceases when the ta'addi ceases, but in the case 
of the other contracta it continues until the termination of the 
contra c tuai relationship. 

6. Loan of rwn-jungibU abjects (‘âriyya, cammodatum). 4 Âriyya is 
defined as putting another temporarily and gratuitously 1 in 
possession of the use of a thing, the substance of which is not 
consumed by its use. It is dîstinguished as a separate contract 
from the loan of money and of other fungible objecta which are 
intended tobe consumed (this is thekar& mutuum). The borrower 
may, generally speaking, lend the borrowed thing to a third 
party, but he must not hire it out or give it as a security. The 
owner may at any dme demand the retum (nyü*) of the thing 
which he has lent, but hé may become liable for damages» 
for instance if he prematurely demanda the retum of a field which 
he has lent for a long perïod and the borrower has planted on it. 

7. Donation (kiba). A donation becomes complété (tâmm) 
only through taking possession as fîilly as possible under the 

1 Any atipulaied reward would be unjustified enrichinent. 
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circumstances; this rcquires, generally speaking, the permis- 
sion of the donor. À spécial case is the donation on condition of 
giving a countervalue; hâvingbeenadonationinthefirst place, 
it becomes a sale after the countervalue has been given* It is 
possible to revoke (rujü') a donation before the donee has taken 
possession; after he has taken possession, this is strongly re- 
prehended and excluded in a number of cases, one of which is 
that a countervalue has been given. Should the object of the 
donation or the countervalue be vindicated, the return of the 
countervalue or of the object, respectively, may be claimed 
under certain conditions. 

The charitable gift (sadaka) is treated as a donation, except 
that it cannot be revoked, 

Àrchaîc forms of donation are [a) donation for life (*umrâ); 
Islande law treats it as an uncondidonal dotation; (b) donation 
with the stipulation that the object becomes the property of the 
surviving party (rukbâ); it is invalid on account of uncertainty, 
but some authorîties treat it in the same way as the *umrà. 

8. Suretyship (kafâla; kqftl f the guarantor; asti, the principal 
debtor)» Suretyship in Islande law is the création of an addi- 
tional liability with regard to the daim, not to the debt, the 
assumption not of the debt but only of a liability, and it has its 
origin in procedure. It is of two kinds, suretyship for the person 
(kafâla bil~naf$) and suretyship for the daim (kafdia biUmâl). 

Standing surety for a person means undertaking the liability 
for the appearance of the debtor or of his agent in a lawsuit; 
it is effective only if a lawsuit is possible, and not if the debtor 
has absented himself and his whereabouts are unknown; it is 
extinguished by the death of the guarantor or of the debtor; 
in the case of non-performance> the guarantor is imprisoned. 1 

Suretyship for the claim can be independent or additional to 
suretyship for the person; if the guarantor stipulâtes that the debt 
of the principal debtor be remitted, its effect is that of the hawala . 

Acceptance by the creditor is nccessaryin cither case of surety- 
ship* Suretyship is possible only in connexion with an already 
existing daim conceming property; it is therefore not possible 
in connexion with faadd punishments, retaliation, and the pay- 
ment due by the slave under a cohtract of mukâtaba ; on the 
Qther hand, it is possible not only in connexion with debts of 

1 Sec also below, p. 2 02, 
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money but also with unsecured daims to non-fungible objecta. 
The liability of the guarantor can, generally speaking, not go 
beyond the liability of the debtor; therefore the acquittante 
of the debtor by the creditor also acquits the guarantor, but 
not vice versa. An exception is made in the case of suretyship 
for the debt of a slave for which this last would bpcome liable 
only when he is manumitted (sec above p. 1 28) ; then the guar- 
antor is nevertheless liable for immédiate payaient, because 
suretyship cannot be made subject to the stipulation of a terni, 
and it obliges with immédiate effect. À recourse of the guar- 
antor against the principal debtor is possible only if the latter 
has asked him to stand surety. 

9. Obligation under oatk* Islande law regards as an oath 
(yamin) every statement or undertaking which is emphasized by 
the words *by Allah* or by a similar formula ; in the case of non- 
fulfilment of the undertaking a religious expiation (kqffara), 
which need not be more than fasting on three consecutive days, 
must be performed» but there is no punishment for peijury 
concerning the past. Islande law regards as an oath, too, an 
undertaking with a self-imposed penalty (above, p. 117) and, 
in general, a déclaration by which a unilatéral disposition is 
made dépendent on the occurrence of a certain event, such as 
*if I do such and such a thing, or if such and such a thing 
happens, my wife is repudiated, or my slave is manumitted*. 
In these cases the disposition becomes effective automaticaMy 
if the condition on which it was made dépendent is fulfilled. 
This kind of conditional répudiation and manumission has 
acquired considérable importance in the practice of Islande law. 

10, Unauthorized agençy. Islande law does not, on principle, 
recognize unauthorized agency of a stranger as a source of 
obligations, but the principal can approve the act of an un- 
authorized agent (fudülï) and thereby make it valid. Expenses 
made in the interest of a found object or of a foundling (lakit) 
create an obligation only if they hâve been made with the 
permission of the authorities, which, however, can be given 
afterwards. Correspondingly taking up a found object is merely 
recommended, obügatory only if ît$ loss is to be feared- As an 
exception, Islande law imposes the obligation ofpaying a reward 
(ju'l) for bringing back a fugitive slave from a distance of more 
than three days* journey (except between near relatives) ; this 
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was originally based on a public offer of reward, but has lost 
this character and has been fixed at 40 dirhams. 

11. Obligations arisingfrom torts and crimes. These comprise not 
only liability for damage to property but liability to retaliation 
for crimes against the person, and liability for monetary pay- 
ments in place of retaliation, for which in many cases not the 
author of the tort but his 'àfrila is responsible, and ail give risc 
to a private daim (kakk àdami) . For practical reasons, however, 
these last will be discussed below, pp. 177 £, 181 ff. There re- 
mains the spécial case of ghasb. 

Ghafb, usurpation of the property of another (induding the 
abduction of a free person), is defined as the annulment of 
legitimate possession by establishing an illegitimate possession. 
It is a sin, makes the usurper (ghdsib) liable to discretionary 
punishment, and engenders the obligation of retum to the 
owner in the same place, as well as the highest degrêe of 
liability known to Islande law. The usurper is liable for the loss 
of the usurped object, even in the case of a usurped slave’s dying 
of a wound inflicted upon him by his owner before the usurpa- 
tion (because the ghasb breaks the continuity of the effect of the 
owner’s act), or in the case of a usurped free chîld’s dying of 
lightning or of a snake bite (because the usurper has by the ghasb 
exposed him to the danger). The usurper is equally liable for 
the acquisition of ownership in the usurped object by spécific- 
ation, commixtion, and confusion, and tbe owner often has the 
choice of morethan one way of making the usurper responsible. 
The usurper is further liable for a diminution of value, also în- 
directly for a delict of the usurped slave, that is to say, the owner 
is directly responsible but has the right of recourse against the 
usurper. The usurper is, however, not responsible for the pro- 
ceeds and for an increase in value, but he is responsible for the 
the usufruct of a wakf. The person who exercises duress is 
assimila te d to the usurper. 

These provisions, which reflect the social conditions in the 
formative period of Islande law, in which acts of misappro- 
priatton of private property by high-handed action were 
frequent, not only protect the owner in ail transactions in which 
possession is transferred, but cover those cases of unlawful appro- 
priation which fall outside the very narrow définitions of delicts 
against property (theft and highway robbery) in penal law. 
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i. The family is tfae only group based on consanguinity or 
afimity which Islam recognizes. Islam is opposed to tribal 
feeling, because the solidarity of believers should supersede the 
solidarity of the tribe. Intermediate groupa hâve left traces only 
in connexion with succession (the ’asaba), with crirties against 
the person (the 'âktla), and with the duty of maintenance 
beyond the limits of the family in the narrow mcaning of the 
terni; but these are merely extensions of the family and not 
groups in their own right. 

a. Marnage (nikéh; %awj, the husband; çawja, the wife) is a 
contract of civil law, and it shows traces of having developed 
out of the purchase of the bride ; the bridegroom concludes the 
contract with the legal guardian (walï) of the bride, and he 
undertakes to pay the nuptial gift (ma hr, fadâfc) or ‘dower’ (in 
the sense in which the term is used in the Old Testament), not 
to the walï as was customary in the pre-Islamic pcriod, but to 
the wife herself. The contract must be concluded in the presence 
of free witnesses, two men or one man and two women ; this has 
the double aim of providing proof of marriage and disproving 
unchastity. The requirements made of the witnesses for the 
second aim are lower than those for the first, so that witnesses 
sufiering from legal defects may assure the second aim but not 
'.the first. Thls contract is the only legafiy relevant act in con- 
cluding marriage; privacy (khalwa) between husband and wife, 
and consummation (dukhül) are facts which may hâve legal 
effects when the marriage is dissolved, but are not essential for 
its conclusion. The walï is the nearest male relative, in the ordcr 
of succession (as ’afaba), followed by the manumitter and his 
’asaboy and failing those, the kdtft. The walï can give his ward 
in marriage against her will if she is a minor, but when she 
cornes of âge she has the right of rescission; somc, however, 
hold that she does not hâve this right if it was her father or 
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grandfather who gave her in marriage. (See also abovc, p. 1 17.) 
Simîlar rules apply if the bridgroom, as a minor, is married by 
his wali. Also the slave woman whom her master has given in 
marriage against her will has the right of rescission when she 
becomes free. A free woman who is fully responsîble may give 
herself in marriage, but the wali has the right to object if the 
prospective husband is not of equal birth. The degrees of 
equaiity by birth (kafâ'à), which is demanded only of the man, 
among the free Muslims are: members of Kuraysh, the trlbe of 
the Prophet; other Arabs ; and non-Arabs (with subdivisions of 
these degrees). 

The free man may be married to up to four wives simul- 
taneously, the slave to up to two; but the^man who is already 
married to a free wife may not marry a wife who is a slave. 
There are numerous impediments to marriage, ail based on 
relationship. (On the différence of religion, see above, p. 132). 

(a) Marriage is forbidden with the mahârim (plural of mahram ) , 
the ‘non-marriageable persons’ par excellence, i.e. one’s female 
ascendants and descendants, the (former) wives of one’s ascen- 
dants and descendants, one’s sister and the female descendants 
of one's sister and brother, one’s patentai and maternai aunts 
and the sisters and aunts of the ascendants, one’s mother-in-law 
and the other female ascendants of one’s wife, and one’s step- 
daughter and the other female descendants of one’s wife (this 
last group only if the marriage with the wife was consummated). 

It is therefore permitted to marry one’s first cousins and the 
half-brother’s half-sister (frora another marriage). 

(b) Fosterage (roda'), i.e. relationship by nursing, is an im- 
pediment to marriage of not quite the same extent, the wet- 
nurse taking the place of the mother. It can combine its effects 
with those of consanguinity and affinity; for instance, it b 
forbidden to marry the aster of one’s foster-mother. To produce 
a relationship by nursing, the smalleat amount of suckling 
during the first two and a half years of one’s life b sufficient. 

(c) Forbidden, too, is the ‘combination’ (jom'), i.e. simulta- . 
neous marriage witfa two women who are related to each other 
within the forbidden degrees by consanguinity, affinity, or foster- 
age. In this case, only one of the two women b mahram, ‘non- 
marriageable’. The same rule applies to slave women who are 
in this relationship ; they cannot be concubines simultaneously. 
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To produce affinity which acts as an impediment to marriage, 
no valid marnage is required, not even intercourse; lustful 
kissing is sufficient; for instance, if the wife kisses her stepson 
lustfully, her marriage becomes invalida Similarly, in the case 
of ‘combination’, if the wife suckles her fellow wife, a case not 
quite impossible under conditions of child marriage and ex- 
tended suckling, both marriages are, for the time being, invalid 
untii the husband décidés in favour of one; these, then, are 
means of forcing a divorce. 

Spécial stipulations ïnserted in the contract of marriage, for 
instance that the husband shall not marry another woman, or 
that the bride shall be a virgin, are not binding; if the mahr has 
been fixed in considération of a stipulation of this kind, and it is 
not fulfilled, the ‘fair mahr' takes it$ place; but a conditional 
répudiation achieves the effect of împosing a stipulation. 

Temporary marriage {mut* a)) recognized by the *Twelvcr T 
Shiites, is not admitted by the Sunnis, but actual conditions 
are hardly different on both sides, because of the facility of 
divorce, the stability of most mut* a marriages among the Shiites, 
and the possibility of concubinage; among the Sunnis, toc, the 
effect of a muta marriage can be achieved by an informai 
agreement outside the contract of marriage. 

The distinction between fâsid and bâtit is also made with 
regard to contracts of marriage. If a fâsid marriage is con- 
summated, a mahr must be paid to the wife, the wife must keep 
the waiting period if the marriage is dissolved, and the children 
born of it are légitimâtes— ail this in contrast with a marriage 
which is bdfiL Which defects in the contract make a marriage 
fâsid and which bâfil t is decided casuistically, with some con- 
troversy on details. Concurrent with this doctrine are two 
further considérations: the prohibition of unlawful intercourse 
which applies cqually to fâsid and to bâfil marriages, and the 
far-reaching récognition of skubha (below, pp. 176, 178) which 
makes the hadd pumshment for unchastity inapplicable; as a 
resuit, the systematic discussions in the sources may seem some- 
what complicated* 

3, Divorce. The normal case is the répudiation ( falâk ) of the 
wife by the husband; it is either revocable or defimte 

(iâ’tft). The différence dépends' on the way in which it is formu- 
lated; if a normal, regular expression is used, it is revocable, 
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otherwise (and also if the répudiation Is pronounced before con- 
sommation of the marnage or for a considération) it is definite* 
Therefore, and because répudiation is a disposition with immé- 
diate effect, also in order to distinguish between ordinary ré- 
pudiation and its variant fbrms, ail possible modes of expression 
are interpreted casuistically. A révocable répudiation does not 
dissolve the conjugal community and can be withdrawn during 
the waiting period of the wife; a definite répudiation dissolves 
the conjugal community* so that a new marriage is necessary 
if the former husband and wife wish to retum to each other. 
After a husband has repudiated hîs wife three times {twice* if 
ahe is a slave)* the former husband and wife can marry again 
only after the wife has been married to another husband and this 
marriage has been consummated. 1 The triple répudiation has 
therefore become the normal form of divorce. The husband 
ought to pronounce three separate répudiations during three 
successive States of purity from menstruation of hîs wife, but it 
bas become customary to pronounce. the triple répudiation in 
one déclaration; this i& considered an innovation and is for- 
bidden* but is rccognized asvalid. Conditional répudiation 
(ta'tïk al-falâk), by which répudiation happens automatically 
if a certain event occurs (above, pp. r 17, 159), has become very 
important in practice. There is also the possibïlity of tajwûf* 
conferring on the wife the power to repudiate herself; this 
power must, in principle, be exercised in the same meeting 
(nup/fr) of husband and wife, unless the déclaration of tajwl 4 
déclarés the contrary; but even a tqfwïtf in the form *yo u are 
repudiated whenever you wUl’ is valid. 

To the variant forrm of répudiation belong the mubâra'a^ the 
dissolution of marriage by agreexnent with mutual waiving of 
any financial obligations, and, more important, the khuT* by 
which the wife redeems herself from the marriage for a con- 
sidération * On the part of the wife* the kfmV is regarded as an 
exchange of assets, but on the part of the husband as an under- 
taking under oath, so that he cannot withdraw an offer of 
khuî 1 which he has made, 

A further variant form of répudiation is the ilâ* t a dissolution 
of the conjugal community by the oath of the husband to 
abstain from marital intercourse for four months (two months 

1 On the so-Cfüled an évasion of this rute, «c above, p, 81 . 
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if the wife i s a slave) ; if (he husband keeps the oath it bas the 
effect of a definite répudiation, but it can, as any other oath, 
be withdrawn against performance of the kaffisra or of a self- 
imposed penalty, as the case may be. Fresumably an old form of 
répudiation which Islam does not recognize as such is the çihâr > 
the use of the formula ‘you are for me (as untouchable) as the 
back (çahr; pars pro toto > for body) of my mother’; it does not 
dissolve the marnage but is regarded as an impious déclaration 
which requires a particularly heavy kaffâra which, in contrast 
with the kaffara in other cases, can be enforced by theAôÿï. 

The tafiîfc (literally ‘séparation*, but a real dissolution of 
maniage) is normally pronounced by the on his own 
initiative or at the instance of one of the spouses, exceptionally 
by the watt in exercise ofhis rightof objection or by the wife in 
exercise of her right of rescission at manumission. Grounds on 
which the wife may demand dissolution of her marnage by the 
kâ4l are the exercise of her right of rescision on coming of âge, 
impotence of the husband, and, according to some authorities 
only, his lunacy and certain grave chronic disc&ses. The husband 
may demand dissolution of the marriage by the kâ4t in exercise 
of his right of rescission on coming of âge; he can always 
exercise his right of répudiation. 1 The frï# pronounces fç/rïjfc on 
his own initiative in the case of serions impediments to marriage, 
e.g. the ^combination* of two sisters; in other cases he merely 
fbrbids the conjugal community. 

Marriage is alsô dissolved by li *Sn t which belon^ to penal 
law; the husband affirms under oath that the wife has committed 
unchastity or that the child bom of her is not his, and she, 
if the occasion anses, affirms under oath the contrary; these 
affirmations are made in stringent forma of a magical character. 

Finaily, the marriage ceases if it becomes invalid, either 
through apostasy from Islam of one of the spouses, or by one 
of them, being a slave, becoming the property of the other. 

The legal position of the wife, under a System of polygamy, 
concubinage, and répudiation, is obviously lçss favourable than 
that of the husband, but she has at least certain possibilités of 

r The distinction between frUfy and <cj/r£ÿ i$ not purely formai ; if tqfity takes place 
before consummadon of the marriage for a rcason inhérent in the wife, no finandaJ 
obligations from the marriage anse fer the husband, in contrast with fatâk. This is 
of greater practical importance in the other schooh of law, where therc are more 
grounds for demanding iqfn'i on the part of the husband (and of the wife). 
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obtaining a divorce, and ber situation is in fact considcrably 
improved by the effects of the matrimonial régime and by the 
institution of conditional répudiation, wherever it has become 
customary to pronounce it immediately after the conclusion of 
the marriage. 

Every dissolution of a marnage which has been consummated, 
cven by an ( untrue’, i.e. not undisturbed, privacy of husband 
and wife, entails a waiting period {'tdda) of the wife before she 
can marry another husband. The *idda of a prégnant woman 
lasts until her delivery ; if she is not prégnant it lasts four months 
and ten days if the husband has died and she is a free woman 
(half that time if she is a slave) ; in ail other cases (also after 
extra-matrimonial intercourse) it lasts until three menstruations 
hâve occurred if she is a free woman or an umm walad (two 
menstruations for other slave womcn) or, if she does not men- 
struate, three months (half that time if she is a slave woman 
other than an umm walad). There is an analogous period which 
must elapse before the owner may begin to hâve intercourse 
with a slave woman whom he has bought; it is called istibrd* y 
and lasts normally until one menstruation has occurred or, 
altemately, one month. It is not obligatory but only recom- 
mended if the previous owner of the female slave is hersetf a 
woman* 

4, Family rtlationships. The marital power is far-reaching and 
includes a limited right of correction; the husband may forbid 
his wife to leave the house, and may restrict the access even 
of her own relatives to her. À disobedient wife is liable to 
correction by the husband and loses her right of maintenance. 
On the other hand, the wife may refuse, for herself and for her 
children, to accompany the husband on joumeys, 

The recognized duration of pregnancy is from six months to 
two years; this implies that the husband must acknowledge as 
his own a child born within two years from the dissolution of 
the marnage, and his refusai to do so would be fcadkf; he may 
also acknowledge as his own a chüd born still later, Although 
the acknowledgement of paternity of a person of unknown 
origin amounts to an adoption, adoption as such does not exist; 
it was rejected by the Koran (sura xxxiii, 4 f.). The foundling 
(lakïf) can be claimed by anyone as his offspring; until the 
contrary is proved he b free and a Muslim, unless he has been 
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found in a non-Muslim quart er; if he is claîmed by no one* 
thc perron who bas Found him has restricted parental authority. 
The right of the mother in the child is stronger than that of the 
father; she has the right to the care of the child {$a 4 ài ta), in 
the case of boys until the âge of 7 or g* in thc case of girls until 
they become of âge. It is not a duty but only a right which the 
mother loses if she concludes a subséquent marnage whh a 
person other than a mahram of the child* i.e. his relative within 
the prohibited degrees; în this case* and if the mother dits, the 
right of ffadâna is transferred to the nearest female relative* first 
of the mother, then of the father. 

5* Matrimonial régime. There is no matrimonial community 
of goods and no dot or marnage portion (dowry in the Western 
sense) ; the wife has the right to the nuptial güt(nwAr) and to main- 
tenance {nafaka) ;thisgivesherastrongpositionasagainst the hus- 
band, The wife may leave the fixing of the mahr to the husband, 
which may amount to a waiver. The minimum amount of the 
mahr is ten dirhams; if the amount of mahr has not been fixed 
(also in some cases if the stipulation or the marnage itself 
is ,/ârirf), the É fair mahr 1 (mahr al-mithl) t which is determined 
with regard to the social position and the other qualities of the 
bride* not of the bridegroom* is payable. It is customary to pay 
part of the mahr immediately and to postpone payment of the 
rest* but it is possible to stipulate immédiate payment or post- 
ponement of the whole. The unpaid part bepomes due (1) on 
the death of one of the spouses in every case, (2) in the case of 
répudiation if the marnage has been consummated at least by 
a ‘true’, i.e. undisturbed* privacy between husband and wife. 
If répudiation takes place before consummation* the wife has the 
right to half the stipulated mahr (or* if no mahr was stipulated* 
to an indemnity which is called mut'a 1 and consiste of a set of 
clothing, on the basis of sura ii t 236)* The obligation of the 
husband to pay, the mahr in full in the case of répudiation* acta 
as a powerful limitation of his freedom to repudiate. 

The maintenance of the wife comprises food* clothing* and 
lodging* i.e. a separate house or at least a separate room which 
can be locked* for the well-to-do also a servant; she is not 
obliged to bear any part of the expenses of the matrimonial 
establishment. Her claim to maintenance is suspended if she 
1 To be dUünguished from mut'a in the sense of temporaxy marnage. 
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is a minor, is disobedient (in pardcular, if she leavcs the house 
unauthorized or refuses marital intercourse), is imprisoned for 
debt, performs the pilgrimage without her husband, 6r is 
abducted (by ghafb), ail cases in which she cannot fulfil her 
marital duties. If the husband absents himsclf without provid- 
ing for the maintenance of the wife, the fiSfi authorizes her 
to provide for it by pledging her husband*s crédit. The claim 
to maintenance continues during the 'idda, provîded the mar- 
ri age has -not been dissolved through a fault of hers (e.g. by 
kissing her own stepson, or by apostasy from Islam). 

On inheritance between spouses, seebelow, p. 171. The right 
of the wife to inherit cannot be frustrated by répudiation, 
because the wife who has been definitely repudiated during the 
last illness of the husband inherits if he dies during the '\ddo> 
Conversely, the husband inherits if the wife has caused the dis- 
solution of the marnage during her last illness and dies during 
the ’idda. 

The children hâve a claim to maintenance only if they are 
poor and, in principle, only against their father. The main- 
tenance of the illegitimate child and of the child whose patemity 
has been contested by li'ân is the responsibility of the mother, 
that of the foundling the responsibility of the public treasury. 
The parents hâve no right of usufruct in the property of their 
children. The right of the father or grandfather to act on behajf 
of his children or grandchîldren is not unlimited ; he cannot con- 
dude unilaterally disadvantageous transactions, such as Iending 
their property as ’âriyya, making an amicable setüement if the 
opponent produces no evidence, or abandoning the daim to 
retaliation. A legal guardian who is not the father or grand- 
father is still further restrîcted in his powers. 

Beyond these cases, only those who are not themselves poor 
are obliged to provide maintenance. In particular, the sons and 
daughters must provide equally for the maintenance of their 
parents. The incidence of the duty of maintenance dïffers from 
that of the right of inheritance; ït may happen that aperson is 
obliged to provide maintenance without being a legal heir. 
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i. GeneraL There is no institution of an heir {keredis institutio) 
in Islamic law, and thç testament is restricted to making 
legacies and to appointing an executor and/or guardian. The 
law of inheritance provides for fixed shares which take pre- 
cedence over the succession of the next of kin to the residue* 
There is no universal succession {successio in universum ius) ; l out 
to the estate (tarika) are paid» first, the costs of the funeral and, 
second, the debts; these become immediately due by the death.* 
If the debts equal or exceed the assets of the estate, the assets 
are distributed among the creditors, if necessary m proportion 
to their daims, Conversely, daims form part of the estate. 
Obligations and rights survive to a lesser degree than debts and 
daims; many contracte are dissolved by death, for instance hire 
and lease, and in some cases suretyship.With regard to the 
right of rescission, the khiydr al-taytn and the kkiyâr al-ayb 
survive, but not the kkiyâr ol-ru'ya and the khiydr al-sharf* From 
the remai ning assets are further deducted the legacies, which 
are restricted to one-third of these assets unlesa the hoirs give 
their approval or do not exîst at ail, The distinction between 
debt and Iegacyis often doubtful but important because the 
heirs hâve an interest in having considered as legacies as many 
dispositions as possible. An important distinction is that the 
manumission of the umm waiad is to be debited to the whole of 
the assets, that of the mudabbar to the thîrd. Not only monetary 
values but also cfther daims, such as the claim to exact retalia- 
tion, can be inheritcd.* 

1 But each hdr is consid ered to hâve become the owner oT hi* individu*] portion 
on the death of the dcccraed» 

1 On debts arising £it>m an ifprâr made during the mortal tllnesi, sec above, p, 151. 

* The waiver of the daim to Mood-money by a fatally injured penoâ jn a eue 
of kkafc i" is rcgaided a a leg&cy and therefore restricted to one-third of the assets, 
but the gratuitous waiver of re Lallation, which implies the waiver of blood-money. 
in a eue of *omd is effective without ibis restriction. 
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2 . Succession (fartfid* the allotted portions). Grounds of ex- 
clusion from succession are the quality of being a slave, having 
caused the death of the deceased, différence of religion, and 
différence of domicile (between the Islamic State and a non- 
Islamic country, as well as hetween these last). Grounds of 
qualification as an heir (wâritk) are consanguinity, marnage, 
and clientship, in the following order. 

(1) those entitled to a fixed share {fartf, sahm ); 

(2) the *afaba y roughly corresponding to the agnates; unîess 
the shares of the first group cover the whole of the estate, 
groups (1) and (2) inherit together, the *asaba taking the residue 
after the shares of the first group hâve been deducted; but 
apart from this, each group excludes the following groups from 
succession; 

(3) the manumitter (who is the patron, mawld^ of the person 
he bas manumitted) and, after him, his *asaba\ 

(4) if there are no heirs belonging to groups (2) and (3), the 
heirs belonging to the first group once more, by having their 
shares increased in proportion so that they cover the whole 
of the estate; 

(5) the dhawu * l-athâm y roughly corresponding to the cognâtes ; 

(6) the patron chosen by a convert to Islam, on conversion, 
by a contract of clientship (the mawla 7 -muwâlât) ; 

(7) relatives who hâve been acknowledged as such by the 
deceased, without evidence; 

(8) beneficiaries of legacies, without restriction to one-thïrd 
of the estate, if there are no (other) heirs; this provision, 
syatematically speaking, does not belong here; 

(g) the public treasury* 

These ruies présupposé a patriarchal organization of the family, 
modified by the inclusion of some cognâtes in the first and the 
second group; clientship has precedence over the acknowledge* 
ment of relationship, whîch amounts to an adoption. The right 
of représentation, the concept that a pre-deceased heir is repre- 
sented by his descendants, does not exist in Sunni law, 

The most typical feature of the Islamic law of inheritance is 
the shares of certain heirs (the first group, above), which are 
in ail essentials laid down in the Koran. 

(a) The daughter (and if there is no daughter, the son’s 
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daughter) and the full sister (and if thcre is no full sister, the half- 
sister on thefather’s side) receive one-half, provided there are no 
male relatives of the same degree (see below, on the *a$aba bi- 
ghayrih) ; f if thcre areseveralofthesefemalerelatives, thedaughter 
and the son’s daughter exclude the sister from a share (see below» 
on the 'asaba ma' a gkayrih), two and more daughters the son’ s 
daughter» two and more full sisters the half-sister, and they 
receive together two-thirds {see below, ( e )). 

(i) The husband receives one-half if there are no children or 
son’s children» and one-quarter in the contrary case. 

(c) The wife receives one-quarter if there are no children or 
son’s children» and one*eighth in the contrary case; if there are 
several wives» they divide this in equal portions. 

(d) The mother receives one*third if thcre are no children or 
son’s children and not more than one brother or sister» and 
one-sixth in the contrary case; but if in the first case husband 
or wife coexist wîth the father, the mother receives only one- 
third of the residue after the shares of husband or wife hâve 
been paid.* 

(e) Haîf- brothcrs and half-sisters on the mother’s side, if there 
are two or more of them, receive one-third, the males and 
females dividing it in equal portions; one half-brother or half- 
sister on the mother’s side receives one-sixth. One-sixth is also 
the share of the father (or» if there is no father, the nearest 
male or female ascendant in the male line), provided there 
are children or son 's children,* of the son’s daughter (or son’s 
daughters who divide it in equal portions), provided there is 
one daughter»* and of the half-sister (or half-sisters) on the 
father’s side, provided there is one full sister (and no daughter 
or son’s daughter; see above (a)). 

These provisions aim at modifying a System of purely agnatic 
succession, under which only men inherit, in favour mainly of 
the nearest female relatives, * the spouse, and also of the father 
(or other ascendants). The father, who is qualified under an 

1 See also below, p. 1 73, n. 1 . 

* In other worda, hcr share is reduced to haîf the portion of the father. 

1 If there are no children or aon*i children, the father is treated as *afaba \ sec below. 

4 ThU sixih ‘complétés' the haîf which i* the share of the daughter, by bringing 
the aggjtgate up to two-thirda; see above (a). Thcsamc appliea to the share of the 
half-stater on the father 's side; see what follows. 

1 But the daughter’s daughter remains excludcd. 
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agnatic System, too, needs to be protected against being com- 
pletely excluded by existing male descendants, but he ïs further 
privileged as against female descendants; if he coexiste with 
these, he takes either his fixed share or the portion of an afaba 
or both. It is rare tbat the concurrence of several shares leads 
to the exclusion of near male relatives; this can never happen 
to the descendants and ascendants, but if a woman leaves a 
husband (share: one-half), the mother (share: one-sixth) and 
half-brothers on the mother’s stde (share: one-third), this 
exhausts the inheritance, and nothing is left over for full 
brothers. 1 It can even happen that the aggregate of the shares 
amounts to more than one unit; in this case the shares are 
reduced in proportion For instance, a woman leaves 

a husband (share: one-half) and two sisters (share: two-thirds), 
this amounts to seven-sixths, whîch are reduced to sevenths. 

The second group of heirs, the 'afaba, is somewhat wider 
than that of the agnates proper* It comprises in the first place 
the * asaba bi-nqfsih ( É t asaba by themselves, in their own right*), 
the agnates proper, Le, men who are connccted with the 
deceased in the male line, in the following order: descendants, 
ascendants, descendants of the father, descendants of the 
grandfather, descendants of the great-grandiather, and so on, 
It comprises, secondly, and pari passu with the first, the 'afoba 
bi-ghaytih ( ( 'a$aba through another’), Le. those female relatives 
whose shares are one-half each (see above (a)) ; they are deemed 
to become ‘açaba through their co existing brothers, and their 
portions then amount to half the respective portions of their 
brothers. It comprises, thirdly, the 'afaba ma'a ghayrih (‘ 'asaba 
inconjunction with another*), Le. the full sister (or sisters) and the 
half’sister (or half-sisters) on the father’s side, if they are not 
'afaba bûghqyrik and are excluded from their fixed share by a 
daughter or s<m*s daughter (above (a)), These extensions of 
the group of agnates, too, aimat protecting near female relatives 
in cases in which they receive no share, although they are less 
privileged than the corresponding males. 

The nearer relative, in the order mentioned, exdudes, 
generally speaking» the more remote — relatives on the father’s 

1 The Malikia and the Stâû'U décidé that the full brother* dïvide the third 
together with the half-brothers on the mother’a side in cqusl portions. Tbeft Sft 
a few Other casa. 
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and the mother*s sidc exclude relatives on the fatheris side only, 
and a person entitled to inherit excludes ail those who are 
related to the deceased through him; 1 ail female ascendants 
are excluded by the mortier* the female ascendants on the 
father’s side also by the father and by a nearer male ascendant 
in the male line* but not by a male ascendant ofthesamedegree. 
He who 13 himself excluded by having caused the death of the 
deceased does not exclude others; for instance* his sons are not 
disqualified. The transfer of the right to inherit frora the manu* 
mitter to his *a$aba (above, third group) takes place not simply 
according to the mies ofinheri tance* but according toasomewhat 
different* more archaic System. In the fburth group, husbandand 
wife do not take part in the increase of shares. The fifth group 
comprises persons related to the deceased through a female, and 
those female relatives who are not 'asaba or entitled to a fixedshare; 
there exists a complicated System of precedence among them. 

3. Testamentary dispositions. Testamentary dispositions are 
restricted to appointing an executor and/or guardian {wap) 
and to making legaçies {wafijya; pl. wafâyâ), The wafï must 
accept the charge* before or after the death; his main function 
in the first place is the partition of the inheritance. The wast 
who has been appointed by testament is not only an executor 
but the agent of heirs who are minor or absent, and he ad* 
ministera the inheritance on their behalf; or a separate perron 
may be appointed for this last purpose. His powers as an agent 
are similar to those of a guardian who is not the father or 
grandfather; with regard to a major they are more restricted 
than with regard to a minor, for instance, he is not entitled to 
sell real property on behalf of a major. If two wasts hâve been 
appointed, each can act severally to some considérable extent, 
The liability of the wafï is of the restricted, not of the extensive 
kind; the loss is borne by the estate, in certain cases even if 
it has occurred to the détriment of one of the heirs after the 
partition of the inheritance, owing to some non*malicious 
act of the wo$u The wap is supervised by the kâtfi who may, 
if necessary, himself appoint a wasï or remove him if he is 
incapable or dishonest. 

1 e.g. thc Ml brothcrs and shters and the brothen andtisters on the father’s side 
are excluded by the male descendants and ascendants in die male line. Exceptions 
hâve been mention ed above* 


I 74 


INHERITANGE 


The waçiyya créâtes a right in rem and not merely a daim 
against the heirs, It cannot be made by a minor (or a slave» not 
eveu a mukatab). Donation» sale for less than the value» manu- 
mission, and other unilaterally disadvantageous transactions» 
if made during a mortal illness» are also regarded as wasiyya\ 
should the sick person not die of it in the end, these transactions 
are valid as if hé had not been îll at ail- Grounds of exclusion 
from a legaey are less strict than those (rom succession, but the 
person who has caused the death of the deceased is still excluded, 
as are the heirs themselves (unless the other heirs give their 
approval). Legacies must not exceed one-third of the estate; 
if they exceed it» their total is reduced to one-third, not in 
proportion but by a complicated System of reckoning based on 
priorides (unless the heirs give their approval). Legacies are 
interpreted casuistically with the tendency towards regarding 
them as valid whenever possible, The legaey can be revoked» 
either by déclaration or by conduct» in particular by alienation 
of its object or by acts which would create owneiship if applied 
to the property of a third party, such as spécification, The 
legaey becomes void if the legatee dies before the legator. 
It needs to be accepted after the death of the legator; if the 
legatee dies after the legator but before he has accepted the 
legaey, his right is transferred to his heirs without an accept- 
ance by these last being required. 
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PENAL LAW 

i, General survey. The penalties envisaged by Islamic law consist 
of two disparate groups which correspond to the two sources 
from which ail penal law is commonly derived» priva te ven- 
geance and punishment of crimes against religion and military 
discipline. The first has survived în Islande law almost without 
modification. The second group is represented only by crimes 
against religion, and that in a particular sense; certain acts 
which hâve been forbidden or sancüoned by punishments in 
the Koran hâve thereby become crimes against religion. These 
are: unlawful intercourse (^wii) ; its counterpart, false accusation 
of unlawful intercourse ( kadhj ); drinking wine (shttrb al-kkamr); 
theft (sarika) ; and highway robbery {kâf al-fartk). The punish- 
ments laid down for them are called hadd (plural hudâd) f Allah’s 
‘restrictive ordinances* par excellence; they are: the death penalty, 
either by stoning (the more severe punishment for unlawful 
intercourse) or by crucifixion or with the sword (for highway 
robbery with homicide); cutting off hand and/or foot (for 
highway robbery without homicide and for theft) ; and in the 
other cases, flogging with various numbers of lashes. Lashes 
can also be awarded by the kadî as ta'zxr ‘chaatisement* ; this takes 
the place of the hadd in cases in which this last is not fully in- 
curred, and it can also be awarded by the fcâdi at his discrétion, 
starting with as littlç as a disapproving look or a reprimand, for 
any unlawful act. The number of lashes in the less-severe hadd 
for unlawful intercourse is îoo, in the hadd putiishments for 
false accusation of unlawful intercourse and for drinking wine 
8o, and in the to'^ïr not more than 39 (Le. less than the lowest 
hadd punishment for a slave; according to others, not more 
than 73, less than the lowest fyadd punishment for a frec person). 
The intensity of the lashes, which is different in each case, and 
other details of carrying out the punishments, are regulated, too, 
Imprisonment (Aa&r) is not a punishment, except as but 
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a coercive measure which ai ms at producing repentance (tomba) 
or ensuring a required performance. There are no fines in 
Islamic law. 

The hadd is a right or daim of Allah {hakk AUdh), therefore no 
pardon or amicable seulement is possible. On the other hand, 
prosecudons for fake accusation of unlawful intercourse and for 
theft» crimes which include iniringing a right of humans (Afl# 
âdamt), take place only on the demand of the persons concemed, 
and the applicant must be présent both at the trial and the 
execution. In the case of unlawful intercourse the witnesses play 
a corresponding part; if they are not présent (and, if the 
punishment is stoning, if they do not throw the first stones) the 
punishment is not carried out. The religious character of 
the hadd punishment manifesta itself also in the part ptayed by 
active repentance (îawba) ; if the thief returns the stolen object 
before an application for prosecution has been made, the hadd 
lapses; repentance from highway robbery before arrest also 
causes the hadd to lapse, and any offences committed are treated 
as ordinary delicts (jînâyâi) so that, if the person entitled to 
demand retaliation is willing to pardon, blood-money may be 
paid irntead or the punishment remitted altogether. In the 
case of offences against religion which are not sanctioned by 
hadd punishments (below, section 4), the effects of repentance 
are even more far-reaching. There is a strong tendency to re- 
strict the applicability of hadd punishments as much as possible, 
except the hadd for false accusation of unlawful intercourse, 
but thïs in its turn serves to restrict the applicability of the 
hadd for unlawful intercourse itself The most important means 
of restrictingAodi/ punishments are narrow définitions. Impor- 
tant, too, is the part assigned to skubha , the ‘resemblance’ of 
the act which has been committed to another» lawful one, and 
therefore, subjectively speaking, the presumpdon of bona fides 
in the accused. Duress is recognized to a wide extent, in the 
case of unlawful intercourse and of drînking wine to the extent 
that it must be proved that the act was voluntary. Only one 
hadd is due for several offences of the same kind that hâve not 
yet been punished. There are short periods of limitation, in 
general one month; in the case of drinking wine, according to 
the prevailing opinion, the time during which the smell of wine 
or drunkenness persista. This does not mean that the offence 
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is not punishable any longer, but that the kâdî does not accept 
evidence, if there is a justification for the delay in reporting 
the offcnce, such as distance, the period of limitation does 
not run. Finally, proof is made difficult; in contrast with the 
acknowledgement conceraing other matters, the confession of 
an offence involving a hadd can be withdrawn (nya 1 ) ; it is even 
recommended that the ÿdtf! should suggest this possibility to the 
person who has confessed, except in the case of false accusation 
of unlawful intercourse; and particularly high demands are 
made of the witnesses as regards their number, their qualifi- 
cations, and the content of their statements, These demands 
are most severe with regard to evidence on unlawful inter- 
course, on the basis of sura xxiv, 4 which refers to an accusation 
that had been raised against Muhanunad’s wife, 'À’isha; in 
this case four male witnesses are required instead of the normal 
two, and they must testify as eyewitnesses not merely to the 
act of intercourse but to ‘unlawful intercourse* {iind) as such; 
correspondingly, a confession of unlawful intercourse, in order 
to bring about the hadd punishment, must be made on four 
separate occasions, 1 A further safeguard lies in the fact that 
an accusation of unlawful intercourse which is dismissed con- 
stitutes kadkf which itself is punishable by hadd\ for instance, if 
one of the four required witnesses tums out to be a slave or to 
be otherwise disqualified from giving valîd evidence, or if there 
are discrepancies between their respective dépositions, or if one 
of them retracts (ni/#') his evidence, ail are, in principle, fiable 
to the hadd fer fcadhf. 

The liabilîty of the slave (but not of the woman) to ftadd 
punishments is less; he is punished with half the number of 
ïashes applicable to a free person, and he is not subject to the 
penalty of being stoned to death. 

The approach of Islande law to the jindydt } Le, homicide, 
bodily h arm, and damage to property, is thoroughly different* 
Whatever liability is incurred through them, be it retaliation 
or blood-money or damages, is the subject of a private claim 
(hafrk ddam) ; there is no prosecution or execution ex not 

even for homicide, only a guarantee of the right of private 
vengeance, coupled with safeguards against its exceeding the 

1 But in the csat of other offert ces sanctioned b y hadd a single confession is suffi* 



PENAL LAW 


17B 

legal limita; pardon {*qfw) and amicable seulement are possible, 
but repentance has no effect* There is no tendency to restrict 
liability here, and the whole attitude of Islamic law is the same 
as în its law of property. (See also above, pp. 148, 160.) The 
concept of bona fïdes plays no prominent part, but there is a 
highly developed theory of culpability which distinguishes, not 
quite îogicaliy, deliberate intent, quasi-deliberate intenta mis* 
take, and indirect causation. The life of the slave is protected 
in the same way as that of the free person, and on his part he 
is üable to retaliation for homicide with deliberate ïntent; in 
ail other respects, with regard to jinâjy&t committed by him and 
against hîm, he is treated as property for which the owner 
is responsible and damage to which créâtes a liability to the 
owner. 

There is, finally, a small group of provisions which fall under 
neither of the two main headings/i 

2 , Hadd pi mishmmts 

(a) Unlawful intercourse {&nâ). It is defined as intercourse 
without rnilk or shubhat milk; mitk is the right to it arising from 
marriageor ownership of a femate slave; shubha with regard to 
the wife exists, for instance, in a marriage which is füsid but 
which the husband might hâve considered valid; or during 
the waiting period following the definite dissolution -of the 
marriage, which the husband might hâve thought similar to 
the waiting period after a revocable répudiation; and with 
regard to a female slave if the master has manumitted his umm 
waîad but not yet dismissed her, or if he has sold his female 
slave but not yet delivered her, or if the female slave belongs 
to one of his ascendants or descendants (or to his wife, but not 
to his brother), or if he is the part-owner of a female slave. In 
many of these cases, in which no hadd takes place, intercourse 
créâtes a financial obligation, payment of the *&ir mahr* to 
a free woman and of a compensation {called *ukr) to the owner 
or the part-owner of a female slave. Whether hadd is applicable 
or not is disputed in some cases, even important ones* e.g. if 
intercourse has taken place with a woman hired for that 
purpose, or for homosexuality. If in these cases hadd is not 
applicable, then at least ta'ztr is. The Tiodd is stoning to death for 
the muhsany 100 lashes for others (50 for the slave in every case). 
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(A) False accusation of uniawful intercoursc {k adhj)* Pro- 
tected by this kadd is only thc muk$an 7 in the othcr meaning of 
this term (above, p< 135)» not therefore* in particular, a person 
who has been convicted of&nà or of a similar actd Only explidt 
accusation of uniawful intercourse or, in the case of a woman, 
impugning the legitimacy of her child > amounts to kadkf* The 
punishment is 80 lashes (40 for the slave), Here, too* ta'zïr is 
applicable if the kadd is not fiilly incurred* e,g, for false accu- 
sation of uniawful intercourse directed against an unbeliever 
or a slave* who are only technîcally not muftsan, or for a grave 
insult of a ffee Muslim which does not amount to fcadhf t e.g. 
‘O son of a whore ’ 1 or f O sinner f /asile) * ; no ta'zîr is awarded for 
expressions such as ( 0 dog J * unless the insult has been directed 
against a schofar in religious law or a descendant ofthe Prophet; 
this la$t provision is based on istifcsân. 

Complementary to the rules conceming kadhfh the procedure 
of iïàn between husband and wife; it makes the jjtadd for fcadhf 
inapplicable to the husband* the kadd for zinâ to the wife (pro* 
vided she, too, makes the affirmation under oath), The concept 
of adultery* however, is unknown to Islamic law; the wife has 
no exclusive right on the person of the husband, and although 
extra-marital mtercourse on her part is neglect of her marital 
duties, it is punished only as a crime against religion. 

(c) Drinking wine (sfmrb al-khamr). There are two grounds for 
punishment* drinking wine in any quantity* and being drunk 
and incapable from whatever cause, The application of this 
kadd is made difficult by the requîred proof that the act was 
voluntary; therefore the kadd c^nnot be applied* without further 
proof* to a person found drunk and incapable, The punishment 
is 80 lashes (40 for the slave). 

(d) Theft {sarika) . Sarika occurs if a mukalla/ including a slave* 
takes by stealth something of the value of at least ten dirhams* 
in which he has neither the right ofownership (milk) nor skubhat 
milk t out ofcustody (Aire) ; this last consists either of keeping it in a 
properly secured place or of the presence of a custodian. The stip- 
ulation of milk or skubhat milk excludes every thing that belongs 

1 Abo the kc&if directed ag&inst a deceued person who waa jnukym igpunishable 
on the dexnand of his ascendant or descendant. 

* Be cause the term for "whore’, ÿafüw, does not amount to an explîcit accusation 
of uniawful intercoursc. 
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to the class of things in which the absence of the ownership ïs 
possible* therefore everything that îs found in Islande territory 
without an owner such as wood, grass, fishes, birds, as long as 
the acquisition of ownership in it is not obvious, e.g. wood that 
has been fashioned into a door; assimilated to this are fruits 
which bave not been harvested and easily perishable things 
such as méat* The same stipulation excludes things which can- 
not be objects of property, such as a free person, also wine and 
musical instruments; assimilated to this are things which on 
acconnt of their hûliness are not in eommtrcioj such as copies of 
the Koran and also books on religious sciences* It finaily excludes 
things of which the culprit is a part-owner, including public 
property, or to which he has a title, including the counter-value 
of a daim. The stipulation of steaith excludes open robbery 
(nakb) and snatchîng things unawares (ikhtilâs t used of pick- 
pockets, &c,)* The stipulation of custody excludes theft from 
a near relative (moÀnzm), from a house which the accused had 
been permitted to enter, and embezzlement (khiyâna)* The stip- 
ulation of 'taking* implies that the object must hâve been re- 
moved from the Aire; a thief who is caught red-handed within 
the e.g. within the house, is therefore not subject to (iodé 
according to some, hadd does not even take place if the thief 
from inside the fcirz hands the object to an accomplice outside). 
If there are several thieves, Aod/itakes place only if the value of 
the object, when divided by their number, at least equals ten 
dirhams* The punishment consists of cutting off the right hand 
and in the case of a second theft, the left foot; in the case of 
further thefts, and also if the other hand or other foot are not 
fully usable, the thief is merely imprisoned until he shows 
repentance. The hadd punishment excludes pecuniary liability; 
only if the stolen object is still in existence is it retumable to the 
owner. 

The great majority of cases in which hadd for theft is not 
applicable are not punished by ta'ztT but fall under the rules 
conceming ghasb* 

(e) Highway robbery al-farîk). This crime is regarded 
as related to theft on one side and to homicide on the other, 
but it i$ not subsumed under these, except in the case of active 
repentance before arrest; the penalties inflicted differ according 
to the different facts of the case. If only plunder has happened 
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and the value of the loot, when divided by the number of 
culprits, at least equals the minimum amount required for the 
haâd for theft to be applicable, the right hand and the left foot 
are eut off; if only homicide h as happened, execution with the 
sword takes place, not as retaliation but as&add; if both plunder 
and homicide hâve happened, execution by crucifixion alive 
takes place. These punishments are awarded to ail accomplices, 
whatever their individual acts; on the other hand, if one of 
them is exempt from kadd> e.g* because he is a minor, the kadd 
for highway robbery lapses for ail, although each remains 
criminally responsible for his own individual acts. 

3. Jimyât (fiterally ( offences\ sing , jiraya), Le. homicide , bodily 
karm, and damage to property . The scale of punishments is dc- 
veloped in most detail for homicide There are, on the one 
hand, degrees of culpàbility, and, on the other, degrees of legal 
sanctions, where a distinction is made between retaliation 
(kifâf, kawad), expiation (kaffâra), and blood-money (diya) f pay- 
able either by the culprit hîmself or by his 'âfcila (below, p. 1 86). 
Islande law disdnguishes: 

(a) deliberate intent (W; Jtard, the aim, purpose), which 
implies the use of a deadly implement ; this entails retaliation but 
no kaffara; the walï aUiam y the next of kin who has the right to 
demand retaliation, may waive it, either gratuitously (this is the 
pardon, *ajw) or by settlement {pdh) with the culprit, for the 
blood-money, or for more, or for less, and then the kaffâra must 
be performed; 

(î) quasi-deüberate intent {shibh al-amd) t Le* an intentional 
act but without using a deadly implement; this entails the 
performance of kqffSra by the culprit and the payment of the 
*h carier* blood-money by his 'ôÿtfo; 

(c) mistake (khafa), and cases assimilated to mistake {ma 
ujriya migra l*khafa) ; these entail the same, but only the normal 
blood-money; 

(d) indirect homicide (k aU bî-sabab), opposed to direct, bodîly 
causation; this entails payment of the normal blood-money by 
the *ÿ(Àla but no kaffara , Cases (a) to (r) hâve the further effect 
that they excîude the culprit from inheritance from thedeceased. 

This scheme applies to homicide. If it is a question of bodily 
harm, case (A) is merged into case (a), but retaliation takes place 
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only for a few kinds of injuries (see below), and in ail other 
cases normal blood-money or a fixed percentage of it is to be 
paid, in cases (a) and (£) by the culprit himself, in cases (c) and 
(d) by his 'àkila* Damage to property entails in ail cases liability 
of the culprit* 

There are a few cases of homicide with *amd in which there 
is no retaliation but the culprit must pay the ‘heavier* blood- 
money: if the ascendant kills his own descendant and if the 
master kills his ovm slave 1 or the slave of his descendant* If 
there are several culprits and one is exempt from retaliation 
for this or any other reason, the others are exempt too, but 
must pay the 4 heavier* blood-money* The ‘heavier* blood~ 
money must further be paid by him who kills an insane or 
a minor with 'amd in self-defence; in this parriailar case, self- 
defence is not recognized as such because the insane and the 
minor are not muhollaf and therefore not responsible for their 
acts* They are also incapable of 'amd and a homicide committed 
by them is never more than khafa\ with the spécial provision 
that their 'Sfcla must also perform the kajjfôra for them and that 
they are not excluded from inheritance* 

As regards the distinction between *amd and shibh al- amd f it 
is discussed with much casuistry which implements are to be 
regarded as deadly or not so, and which other methods of 
homicide fall into one or the other category. Burning to death 
is *amd y floggmg to death is shibh ab-*amd t homicide by drowning 
and strangling are controversial* 

In the case of AAafa\ one distinguishes whether it résides in 
the purpose {JU-fcasd) y e*g* if someone shoots at a man because 
he takes him for an animal, or in the act (JH-JÎ7), e.g* if someone 
shoots at a target and accidentally hits a man, or whether the 
act can be assimiiated to mistake {ma ujtiya mujra l-kkata'), e*g* 
when a person turns over in his sleep and suffocates another* 
The concept of négligence is unknown to Islamic law* 

Indirect causation (tasbïb) créâtes liability only if the act in 
question was unauthorized* If someone digs a well and anothcr 
falls into it, he is not liable if he did it on his own property, or 
on the property of another with the permission of the owner, 
or on public property with the permission of the imam, The 
sphere of authorized acts is very extensive; if someone performa 

1 ïn this particular caae, no blood-money is duo rithcr. 
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the ritual ablution in a blind allcy of which he is an abutter 
and thercfore a joint owner and another slips in the water 
which haa been poured eut, or if someone buiids a bridge on 
public property, even without the permission of the imâm, and 
someone falls through it, no liability anses; if a wall threatens 
collapse, the owner becomes liable only after the owner of the 
adjoining threatened property has asked him to demolish it. 
As regards liability for acts of animais, the person in charge 
ofan animal is liable for the damage caused by certain, in fact 
by most, acts of the animal; equally liable is he who incites or 
pricks an animal, without regard to the lawfulness or Unlawful- 
ne$3 of his act. On the other hand, if a donkey-driver lets lus 
animal ont on hire and because of a non-malicious act on hîs 
part the hirer falls from the donkey and dies, contractual liability 
is in any case excluded, and delictual liability does not arise 
either. The (unaccompanîed) rider, however, is regarded as the 
direct, and not the indirect, cause of the acts of the animal 
caused by him; he may therefcre become liable to kaffàra and 
be excluded Erom inheritance. 

Occasionally therearises the question who is liable for damage 
by indirect causation. If a stone from a construction falls on to 
a public road, the workmen are liable until completion and 
delivery, the owner only after that; the workmen arc not liable 
for unauthorized acts if their unauthorized character is not 
obvious to them, e.g. if they dig a well on property which has 
been designated to them by their employer as his own although 
he is not in fact the owner. If someone hires a workman to 
sprinkle water on the public road in front of his shop, the 
workman would be liable in strict analogy because he knows 
that the public road is not private property, but it is decided by 
istihsân that the employer is liable. Liability for damage caused 
by an unauthorized construction, &c., on public property does 
not cease with its sale, but liability for damage caused by a wall 
on private property that collapses does, even if the seller has 
been asked to demolish it. 1 Occasionally the party that is liable 
in the fixât place is given the right of recourse; if someone ties 
an animal to a string of animais without the knowledge of the 
person in charge, this last is liable but has the right of recourse 
against the person who has tied the animal on; if someone orders 

1 Sec abo below, p. 904. 
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a minor to kill someone, the 'âküa of the minor is lîable but bas 
the right of recourse against the person who gave the order. 

There is no liability for acts against a person who is not 
protected, whosc blood is hadr (or hadari opposite mdfüm, in- 
violable), This is in the first place the harbï; further, a person 
killed or wounded in self-defence (excepting the case mentioned 
above, p. i8q). The limitsof self-defence are detcrminedcasuisti- 
cally; in general, it is recognized only in a case of dangerous 
attack (not, for instance, of an attack with a stick in a city in 
daytime, in contrast with a similar attack outside a city or at 
night), also in a case of theft at night if it can be prevented only 
by attacking the thief, and in forcing access to water in a case 
of extremity if access to water is denied* There is further no 
liability, of course, for carrying out the death penalty, or for 
death caused by carrying out hadd or la*s$r punishments; also 
if a man surprises his wife or his female mahram in unlawful 
intercourse and kills her and/or her accomplice; finally, for 
suicide and in a few other cases. 

If the killer is not known, the ancient procedure of fcasâma f 
a kind of compulsation, takes place. If the body of a person 
is found who has obviously been killed, the inhabitants of the 
quarter, the owner of the house (and his 'âfoïa), the passengers 
and crew of the boat in which he is found, must swear fifty oaths 
that they hâve not killed him and do not know who bas killed 
him; if there are not fifty of them, they must swear more than 
once. Should they refuse to swear, they are imprîsoned until 
they do. They thereby become free from liability to fcifâf but must, 
as *àkila, pay the blood-money. If the body of a killed person is 
found in the main mosque, the public treasury pays his blood- 
money; if it is found in open country, his blood is not avenged 
(hadr or kadar, in a semantic meanmg slightly different from that 
above), 

Entitled to prosec u te for homicide (and in the case ofkasdma t 
entitled to demand the oath and, if there are more than fifty 
persons eligible to swear it, to designate the fifty who swear) 
is the waltal-dam (literally* ‘avenger of the blood*), who is the 
next of kin (the nearest of the *asaba) according to the law of 
succession, or several as the case may be. He cames out retalia- 
tion, he may waive it, either gratuitously or by settlement, and 
he receives the blood-money or may waive his claim to it. An 
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injured person himself has the right to demand retaiiation, if 
applicable, or the payment of the blood-money to himself. 

The considérable restriction of blood feuds was a great merit 
of Muhammad's, According to Bédouin ideas, any member of 
the tribe of the killer, and even more than one, could be killed 
if homicide had occurred. Islam allows only the kiUer himself 
(or several killers for one slain) to be put to death, and only if 
he is fully responsible and has acted clearly with deliberate 
intent; Islande law further recommends waiving retaiiation, 
The execution is carried out with the sword. Retaiiation for 
bodily harm is restricted to those cases in which exact equality 
can be assured, e.g. the loss of a hand, a foot, a tooth, &c. If 
the culprit with *amd has made two persons lose the same hand, 
only his corresponding hand is eut off in retaiiation, and the 
proper percentage of the blood-money is paid for the other 
hand. Retaiiation for the loss of an eye takes place only if its 
seeing power has been destroyed (in this case the same is done 
to the culprit with a red-hot needle), not if it has beenknocked 
out, Retaiiation also takes place for a wound in the head which 
lays bare the bone. 

Retaiiation is regarded as full amends for an intentional 
homicide; if it does not or cannot take place, both kaffâra must 
be performed and blood-money must be paid (see above), but 
no kaffâra is due when no ain was committed. 1 The iuffâra 
consists of the manumission of a Muslim slave*or, if the culprit 
is unable to perforai this, in fasting during two consecutive 
months. The ‘heavier* blood-money (diya mugkalla&t) amounts 
to ioo camels of a determined high quality, the ‘normal' blood- 
money (diya muhakkaka) to 100 less valuable camels or 1,000 
dinars or 10,000 dirhams. The blood-money for a wotnan is 
half of that for a man. The full blood-money is to be paid not 
only for homicide but for grievous bodily harm, particularly 
the loss of orgarn which exist singly, e<g. the tongue (also for 
the loss of the beard and of the head of hair) ; half the blood- 
money for the loss of organs which exist in pairs, one-tenth for 
one finger or one toe, one-twentieth for one tooth; a dçtailed 

1 According to the M&likfe (who do not distinguât! between W and shiih cl* 
r amd) t every intentionaJ homicide for which retaiiation docs not or cairnot take 
place is punished by the so-caUed 'ufcüba ( ( punis liment 1 ) which consists of roo 
lashe* and îni prison ment of one year; this punishmtm is systematically isola Lcd 
and is neither a hadd nor a 
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tarifF covers most other wbunds, This penalty for wounds îs 
called ûtsh\ if no percentage of the blood-money is prescribed, 
the socalled huküma hecomes due, i,e. it is estimated by how 
mnch the bodily harm in question would reduce the value 
of a slave, and the corresponding percentage of the blood- 
money must be paid* À spécial case is that of caustng a mis- 
carriage by hurting a prégnant woman; for this, the so-called 
ghurrat whîch amounts to 500 dirhams, must be paid; it is 
deemed to belong to the dead child, and is therefore inherited 
from it* The same applies to abortion without the father’s 
consent; in this case the 'âkila of the wife must pay the gkurra . 

In most cases it is not the culprit himself but his * âkila who 
must pay the blood-money* The payment is made in three 
yearly instalments, with the provision that each member of the 
*àkila has to pay not more than 3 or 4 dirhams altogether* If 
the amount is less than one-twentieth of the blood~money» not 
the f âkila but the culprit himself must pay. The * âkila consîsts of 
those who, as members of the Muslim army, hâve their names 
inscribed in the list (dïwân) and receive pay, provided the culprit 
belongs to them; alterna tively, of the male members of his tribc 
(if their numbers are not sufHcient, the nearest related tribes 
are included) ; alternative^* of the fellow workers in his craft or 
his confederates ; and the f âkila of the client, both in the sense of 
a manumitted slave and of a couvert to Islam, is his patron and 
the 'âkila of his patron; This institution has its roots in the pre- 
Is lamie customary law of the Bédouins, where the culprit could 
be ransomed from retaliation by his tribe, and the inclusion 
of confederates and of clientship seems to be andent Arabian 
too, The concept of 'âkila was Islamicized by introducing the 
dïwân which replaces tribal relationship, but the adaptation to 
urban conditions by introducing the fellow workers in a craft 
was insuffident* and the whole institution fell Into disuse at an 
early date. 

Liability for jinâyât of a slave stands apart; it is analogous to 
liability for acts of an animal, with the provision that the owner 
does not become Râble for more than the value of the slave, 
which is a ru le of civil law. The slave is subject to retaliation 
only for homicide with f amd t not for causing bodily harm. In 
other cases of *amd he is surrendered as property to the 
claimant, unless this becomes impossible by hîs or her quality 
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as umm walad> rmidabbar^ or mukdtab, or by his master having 
alienated him after the commission of the jinâya but wîthout 
knowledge of it ; then the arsh or the value of the slave, which- 
ever is less, must be paîd. If it is a case o(khafa\ the master may 
choose between surrendering the slave or paying the arsh or his 
value, whichever is less. Conversely, the blood-money for a slave 
is his value but not more than the blood-money for a free person 
less a token réduction of 10 dirhams* 

4* Spécial measum , préventive or punitive, may be taken for 
reasons of public policy e.g. the banishment {nqfy) or 

the imprisonment (ftabs) of a beautiful youth, or the execution 
of criminals who Etrangle their victîms in a city. Rebels {bughât)> 
i.e. Muslims who refuse to obey the imâm , are fought only in 
order to reduce them to obedience and are not subject to any 
spécial penal sanction; they are to be fought as clemenüy as 
possible, and their property is inviolable. The male apostate 
from Islam, however, is killed; it is recommended to offer him 
retum to Islam and to give him a reprieve of three days* The 
woman who commits apostasy is imprisoned and beaten every 
three days (the female slave by her master) until she returns to 
Islam. No legal penalties are provided for other offences against 
religion as such; they will be atoned for in the world to corne. 
Even neglect of ri tuai prayer, the performance of which is 
regarded as pardcularly important, is punished only by 
unless ît is accompanied by a déniai of its obligatory character, 
which would be unbelief and therefore apostasy. There is no 
punishment for perjury, nor for giving faJse evidence; it is 
merci y made known publldy (teVj/), and in certain cases 
liability for the damage caused a ri ses; accordmg to some 
authoritîes only, the false witness is severely beaten and im- 
prisoned. 

5. There exists, therefore, no general concept of penal law in 
Islam. The concepts of guilt and criminal responsibility are 
litde developed, that of mitigating circumstances does not 
exist; any theoiy of attempt, of complicity, of concurrence is 
lacking, On the other hand, die theory of punishments, with Its 
distinction of private vengeance, hadd punishments, to'zîr, and 
coercive and préventive measures, shows a considérable variety 
of ideas. 
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i» The judge (kâ£ï y hàktm). The fcàdï i s a single judge. He is 
appointed by the politicaJ authority, but the validity of his 
appoint ment does not dépend on the legitimate character of that 
authority — one of the matter-of-fact features in Islamic law. 
On thequalities rcquired of theÿ^seeabove, p, 125; a woman 
may, in theory, qualify to be a kâtfî {but see below, section 7). 
An appointaient secured by bribery (rashwa) is invalid. To gain 
one’s livelihood from the office of is permissible if it was 
not stipulated, because if it were stipulated it would be an 
invalid hîre of services. Court Qpsts are unknown in theory. 
The possesses compétence within his jurisdiction (both are 
called wilâya), but this is limitative only with regard to real 
property, and even this is contested. In fact, the compétence 
of the kàtfi is limited by the rule that he caimot give judgment 
against an absent party (ghâHh) who is not reprcsented by a 
deputy. The cannot give judgment in favour of his ncar 
relatives. On the other band, his compétence extends beyond 
the judicial office, and includes the control of the property of 
the missing person, the orphan, the fbundling, and the person 
with restricted capacity to dispose, of found objects, pious 
foundations, and estâtes of inheritance* His power to dispose 
goes further than that of the guardian, even than that of the 
father; he may, for instance, lend the money of an orphan. His 
approval validâtes acts of unauthorized agency in these fields. 
Beyond these fields, too, the hâjl is competent, for instance, to 
authorize the wife to incur debts in satisfaction of her claim to 
maintenance; if he has not done that, daims for maintenance 
relating to thç past are not actionable, Finaliy, the fcàdi is in 
charge of public welfare in general, e.g. he forces the speculator 
on risingprices offood {muktakir) to sell; he is, generally speak-. 
ing, ‘the guardian of those who hâve no other guardian’. 

Of the assistants, the most important is the secretary 
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(kâtib) ; thejudgment is committed towriring(jÿ*7i, from sigitlum* 
the written judgment; mahdar t the minutes), in two copies, one 
of which is kept in the records (dïwân) of the tribunal* There are, 
further, the interpréter, the agent (amîn t literally C fiduciary*) of 
the fiâdij particularly for the administration of property, the 
divider of inheritances (foïrim) , the witn esses, and the experts; 
they must ail be *adL 

The essence of the Islande law of procedure consists of 
instructions to the kâdî f whose duty it is to act in a certain way, 
e.g* to treat both parties equally, not todistorttheîrstatements, 
nor to suggest answers to the witnesses, but beside this, the 
aspect of vaïidity, too, is recognized. The two aspects, duty and 
validity, may deviate from each other; the kâ4% must not accept 
the evidence of a Jasi but if he does, bis judgment based on it 
is nevertheless valid. The kà^t has the duty of giving just judg- 
ment, a duty which is enjoined in the Koran, but there is no 
means of reversing an unjust judgment, because strict Islamic 
law does not recognize stages of appeal; only the tribunal of 
maçâlim can, in a way, be regarded as an appellate court* This 
lack is to a certain extent made good through control on the 
part of the £dÿPs successor ; when he takes over the records and 
the prison, he instructs two fïduciaries to check everything, 
in particular whether the prisoners hâve been imprisoned justly, 
i.e* on account of an acknowledgement or confession or of a 
legal proof; if this is not the case, he has the name of the prisoner 
published 90 that any daims may be lodged against him, de- 
mands a surety for his person ifnecessary, and then releases him. 

Instead of applying to the it is possible to appoint an 
arbitrator (hakam), Only a person qualified to be a kâdî may be 
a kakam; he is bound to apply Islamic law, and his judgment can 
be set aside by the ordinary kâ$ï if it does not correspond with 
the doctrine of the school law of the latter. Thejudgment of the 
hakam is binding only on the parties who hâve appointed him ; 
he can therefore not give judgment against the 'âkita for the 
blood-money in a case of homicide with khafa\ 

2 * Action in general (khusuma, the litigation; da*wâ 3 the claim, 
lawsuit; mudd&% the claimant, plaintiff; mtidda'â *alajk f the 
défendant). No action is possible without a claimant, but there 
is no office of public prosecutions. This principle is Iimited by 
the compétence of the bafi to take action in matters of public 
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weHare; also thc office of the muhlasib, who in theory is the repré- 
sentative of the community in fulfilling the duty of ‘encouraging 
good and rîiscouraging evil*, has in practice become an office 
of public prosecutions. It is not compulsory to apply to the 
kâfa and there are possibilities of settling disputes out of court 
other than the appointaient of a hakam , This, in addition to the 
Tules of suhstantive law whidi apply to non-Muslîms, gives 
them, in fact, legal autonomy; as long as no party applies to 
the fiâdfc he takes no notice. 

The first question to be decided is whether the action is 
admissible (‘valid’, fahîh)^ and, in particular, whether the de- 
fendant is capable of being sued (whether he is khasm t a tenu 
which is also used of the parties to a lawsuit in general); if 
that is the case, the action takes place in public. The 
questions the défendant conceming the claim; if he acknow- 
ledges it, the lawsuit is decided; if he déniés it, the £ôÿî asks 
the plaintiff to produce his evidence; if he cannot produce 
evidence or if his witnesses are absent, the orders the 
défendant, provided the plaintiff demanda it, to take the oath, 
relating tofacts only and not torightor wrong; if the défendant 
takes the oath, the case is dismissed; if he déclinés to take it 
(miiûf), judgment is given for the plaintiff (it is recommended 
that the oath be offered to the défendant three times). 1 Only 
the défendant takes the oath, not the witnesses. Représentation 
by attorney (wakîlj is possible, although the normal procedure 
is to plead in persan. 

It is sometimes difficult to détermine whether the défendant 
is capable of being sued. The agent who has been given a 
mandate to buy real property is capable of being sued under 
a claim of préemption as long as he has not delivered the 
property to the mandant; the possessor of an object is not 
capable of being sued for delivery if he déclarés that he holds 
it in deposit for a third party who is absent, but he is capable of 
being sued if he déclarés that he has bought it from a third 
party who is absent, or if the plaintiff daims that the défendant 
posses&es it by usurpation. 

Typical of the action in Islamic law is a very sharp distinction 
between the parts of the plaintiff (claimant) on whom the onu$ 

1 Accordifig to the other schooia of Islamic law, judgment for thc plaintiff is 
given only if he hi inself take* the oath. 
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of proof lies, and the défendant whose statement, confirmed by 
the oath, holds good» that is to say, in whose favour the pré- 
somption opérâtes if there îs no proof, It is therefore of great 
importance that these parts should be assigned correctly, 
Because the stringçnt rules of Islamic law as regards evidence 
bring it about that no proof can beoffered in many lawsuits, the 
problem of deciding who is piaintiff and who défendant often 
amounts to deciding whose statement holds good, in whose 
favour the presumption opérâtes. It is not atways possible to 
give an unquaiified amwer to this question; very often each 
party raises daims against the other, and then both hâve to 
take the oath (this procedure is called tahdluf). 

3. Presumptions, The general principle is that the presumption 
opérâtes in favour of the party who déniés* in contrast to the 
party who aflSrms* or daims. In a litigation concerning the 
usufruct in a contract of ijdra this is the lessor, but in a litigation 
concerning the rent it is the lessee. Simple cases like this are 
numerous, but even more numerous are the complicated ex- 
amples whîch taken in their totaiity constitute a very intricate 
subject with a great many différences of opinion between the 
authorities of the school in question, The following examples 
are intended to illustrate certain relevant considérations. In 
the first place* objective probability is taken into account. In 
lidgation concerning the ownenhip of domestic utensils, the 
presumption opérâtes in favour of the wife as regards articles 
destined to be used by women, and vice versa, A instructs B 
to buy a slave for 1,000 (dinars) and hands the money over to 
him ; the slave whom B h as bought is worth 1,000 but A daims 
that B has paid only 500; then the presumption opérâtes in 
favour of B . But if A has not yet handed over the money and 
the slave is in fact worth only 500, the presumption opérâtes 
in favour of A . In a litigation concerning mahr the presump- 
tion opérâtes in favour of the husband if the amount stated 
by him equals the Tair mahr * or is more, and in favour of the 
wife if the amount stated by hcr equals the Tair mahr* or is 
lésa; if neither is the case, the oath is offered to both parties 
and if both take it judgment is given for the Tair.mûÀr’, Expedi- 
ency is taken into account too. If a minor is in the ^possession* 
(cf, above* p, 136) of a Muslim and of a dhimmî, and the 
Muslim daims him as his Muslim slave but the dhimmï daims 
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him as his son, the presumption opérâtes in favour of the 
dhimmï] being free is to the advantage of the minor, and he 
can always become a Muslim. Or, by a more technically legal 
reasoning, the statement itself is regardcd as a déclaration of 
intention. For instance, ui a litigation conceming skuf'a the 
seller mentions a lower price than the buyer; if it has not been 
paid yet, the statement of the seller holds good because it can 
be interpreted as a rémission; but if it has been paid, the state- 
ment of the buyer holds good because the seller is not an inter- 
ested party any longer. Similarly, if the husband sends something 
to his wife and she daims it was a gift, but he daims it was 
a payment of tnahr, the presumption opérâtes in his favour 
because it is he who transféra the ownerahip. Singularly formai 
is the primciple of regarding the présent condition as décisive. 
If the water of a rented mil! ceases to flow and the lessee daims 
that this has been the case from the beginning of the lease, 
but the lessor daims that it has only just happened, the state- 
ment ofthe lessor or of the lessee holds good according towhether 
the water flows at the moment of litigation or not. Goncurrently 
there existe the opposite principle of antedating an event as 
little as possible. These two principles can corne into conflict. 
A Christian dies and his widow is a Muslim but déclarés that 
she adopted Islam aller the death of her husband, so that she 
should be entided to inUerit, but the other heirs contest this; 
according to the firat principle, the presumption opérâtes in 
fovour of the heirs, and this is the prevailing opinion; according 
to the second principle, it opérâtes in favour of the widow, but 
althougb this agréés with objective probability it is the opinion 
of a minority only. There are cases where a statement holds 
good only in part. If an 'intelligent’ {mumtiyyiz) minor is in the 
possession of a man and daims to be the slave of another, he is 
considered the slave of the firat. 

4. Evidence {bayyina). By for the most important kind of évi- 
dence is the testimony (skahâda) of witn esses, so much so that 
the term bqxyina is sometimes used as a synonÿm for 'witnesses 1 . 
The acknowledgement is, strictly speaking, not ‘evidence’ if it is 
made during the action; in theory it is weaker than the evidence 
of witnesses, and in oïder to gain ite full effect as the most con- 
clusive and mcontrovertible means of creating obligations, it 
must be proved by the testimony of râtnesses. Ctrcumstantial 
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evidence is not admitted (the isolated case of the kasâma does 
not belong systêmatically to the context of évidence), but the 
knowledge of the is a valid basis for the judgment. Written 

documents (fakk, watkîkd) are ignored by the theory, aithough 
the kâdï keeps written records; there are no legal acts which 
must be embodied in a document, and an explicit ruling of the 
Koran which prescribes written documents in certain cases 
(sura ii. 282; cf xxiv. 33) is interpreted as a recommendation. 
Written documents are merely aids to memory, and their 
contents are evidence only in so far as they are confirmed by 
the testimony of witnesses. At the utmost, a written statement 
can be accepted as a déclaration. This is the theory; on the part 
played by written documents in the practice of Islande law, 
see above, p. 82 f. 

Two men or one man and two women, who possess the quai- 
ity ot*adl f are required as wîtnesses ( shâhtd \ pb shuhüd) in a law- 
suit; 1 a greater number of wîtnesses does not lend additional 
value to their testimony. (For spécial rules on crimînal pro- 
cedure, see below, section 7,) Outside a lawsuit, less stringent 
demanda are made, down to one person who is not a fully 
qualified witness. For instance, if a slave delivers an object and 
déclarés that it is a donation of his master, it is lawful to accept 
it ; or if a minor déclarés that he has permission to buy an 
object, it 13 lawful to sell it to him, Even in a lawsuit the evidence 
of two wotnen only is accepted as valid conceming matters of 
which women hâve a spécial knowledge, such as birth, virginity, 
&c, Whether the wîtnesses are in fact 'adl must be established 
by inquiry. Unbecoming, despicable acts, such as playing 
backgammon or entering a public bath without a loîn-cloth, 
do not nullify the quality of *adl but nevertheless enable the 
^ftoreject the testimony of the person in question. (The same 
ruling applies to blind persons.) The relevant time is that of 
giving evidence, not of witnessing the event on which evidence. 
is given. In order to prove that a person is incompétent to give 
evidence, it is not sufficient to say f he is a sinneri, but details 
must be given, or it must be proved that the party in whose 
favour he is to testify has himself acknowledged that he ig not 
*adl } or that he has been hired. Àlso incompetent to give 

1 The other schools of law accept also the evidence of one man together wilh 
the oath. of the phintiiï in lawauits conceming property and obligations* 
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evidence are hcar relatives of the party în whose faveur and 
Personal enemies of the party against whom évidence is to be 
given. The witness can testify only to what he has seen himself, 
except in matters such as family relationship or death. The 
testimony of both witnesses must be identical; in certain well- 
defined cases only small divergencies are tolerated, for instance 
if one testifies with regard to i ,000 (dinars) and the other with 
regard to 1,100* Eut if two withesses testify that A killed B on 
a certain day in Mecca, and two others that he killed him on 
the saime day in Kufa, both testimonies are invalida The testi- 
mony otdhimmîs in matters conceming other dhimmïs is accepted. 

If the défendant is absent, the kâdï may send a copy of the 
evidence to the £S$i in whose district the défendant is living, 
but this must be accompanied by witnesses who can testify not 
only on the authenticity but on the contents of the document. 
If the primary witnesses do not or cannot appear, indirect 
evidence, i.e, evidence conceming their testimony (shahââa *alâ 
shahàda) can be submitted; two witnesses must testify on the 
déposition of each of the primary witnesses, but the secondary 
witnesses can be thesame for eachofthem, so that two altogether 
are sufiïcient, 

The technical rules conceming evidence hâve sometimes 
surprising conséquences. In the example of the purchase of a 
slave, for instance, the statement of the seller as to the price is 
not taken into account at ail, and in the example oflitigation 
conceming skuf* a it is not taken into account if the price has 
been paid, because he is now a ‘stranger’ {kharij> qjnabï) and not 
an interested party, and is not suffirent as a witness, Valid 
evidence can, in fact, normally be secured only if the transac- 
tion was concluded in the presence of recognized witnesses. 
This is the starting- point for the institution of professional 
witnesses ('udûl, pL of *adl) or ‘notariés*. 

If evidence is given, it is admitted only in so far as it does not 
necessarily contradict the assertions of the party who produces 
it; each party is bound by his own assertions. If someone daims 
to hâve received an object as a donation and produces evi- 
dence that he bought it at a later date, the evidence is admitted 
because the donor may hâve repudiated the donation and the 
donee may hâve had to buy the object; if he produces evidence 
that he bought it at an earlier date, it is not admitted because 
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the claim of a donation ïmplïes the acknowledgement that the 
objcct was the property of the donor before. Also, if someone 
daims that a house is his property and produces evidence of 
a spécifie acquisition of ownership, for instance by purchase 
or inheritance, the evidence is admitted, but not if he daims 
a spécifie acquisition of ownership and produces évidence of 
simple ownership only, 

5 , Considération of evidence and judgment The emphasis of the 
Islande iaw of procedure lies not so much on arriving at the 
truth as on applying certain formai rules. The kû4 t must not* 
it is true, gîve judgment against his own knowledge, and other 
provisions, too, show concern for establishing the facts, but, 
generally speaking, the formai rule of procedure is observed for 
its own sake. If in the example of litigatlon ooncerning mahr 
both parties take the oath, judgment is given for the Yair mahr\ 
If the parties to a sale dispute the amount of the price and both 
take the oath, the sale is annulled at the demand of one of them, 
The procedure in the case of /fto, if both husband and wife take 
the oath, reveals a sîmilar attitude* 

If both parties produce evidence, the number of the witnesses 
producedbyeach, beyond their minimum number,is irrelevant* 
There is no examination of the witnesses, or of the likelihood of 
their testimony being true. There are only two possibilités: one 
of the two testimonies îs given preference, in analogy with the 
doctrine of presumptions, or iakâtur , the conflict of équivalent 
testimonies, takes place. 

The rule followed in the first case is that the evidence of the 
party who has not the benefit of the presumption is given 
préférence; this is a conséquence of the general rules conceming 
the burden of proof. If both the possessor and a étranger* 
produce evidence of simple ownership, the evidence ofthe latter 
is given préférence because the burden of proof rests on him. 
But if the evidence of the possessor is more valuable because 
it is more spécifie, e.g. evidence of acquisition of ownership 
by purchase, this last is given preference. Ànother considéra- 
tion that is used to décidé whïch of two testimonies is to be 
given preference, often with surprïsing results, is that of their 
respective dates. 

Takâtur takes place, for instance, if each of two parties proves 
that he has bought the same object from the other; the solution 
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or this case 1$ a mat ter of dispute. If cach of two parties has 
more than three beam$ supported by the dividing wall of their 
adjoining houses, the wail is adjudicated to both as common 
property. The same judgment is given if both prove possession 
of the same piece of real property ; but if one can prove the fac- 
tual exercise of contnol, e.g. that he has dug on it, his evidence 
is given préféré nce. If there are several claimants, and each 
produces evidence équivalent to that of the others; the object 
is adjudicated to ail in common property. For instance» A proves 
that he has bought an object» B that it has been donated to him 
and that he has taken possession» C that he has inherited it front 
his father, D that he has received it as a charitable gift and has 
taken possession; then one-quarter is adjudicated to each. In 
cases like this» instead of a decision being given in favour of one 
of several mutually exclusive daims, they are pardally recog* 
nized although they cannot ail be true; this shows the formai* 
isdc character of the Islande law of procedure and evidence 
very clearîy. 

Judgment (kadâ*) mmt be given according to the doctrine of 
the school oflaw to which the kdfi belongs; should he devîatc 
from it, the validity of his judgment is contested. The Ædÿï 
cannot revoke his judgment once he has given it. If» in the 
example of the two pairs of witnesses who testify to a kîlling 
(above, p. 194), those who testify to the killing in Mecca ap- 
pear first and judgment is given, and those who testify to the 
killing in Kufa appear afterwards, only the second testï* 
mony is invalîd. A judgment given on the basis of false 
testimony is valid, at least before the forum extemum^ sometimes 
even before the forum intemum. If a woman obtains, by false 
evidence, the judgment that she is married to a certain man, 
it is lawful for her to hâve intercourse wïth him. Rétractation 
of the testimony does not make the judgment that is based on 
it invalid» but the witnesses become liable for the damage 
caused by the judgment. 1 What is to be considered as damage 
is narTOwly defined from case to case; répudiation after the 
marnage has been consummated is not included* Another 
kâdl can reverse the judgment only if it amounts to a grave 
mistake in law, that is to say if It goes against the Koran» a 
recognized tradition» or the consensus. 

1 On the punishment for giving fafae evidence, aee above, p, 1S7. 
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The ka4% is not liable for his official acte. If he sella a slave 
in order to satisfy creditors, and the slave îs vindicated so that the 
price mmt be retumed to the buyer, but the monçy has been 
lost while it was held by the the créditeurs bear the loss. 

6. Execution mi self-hslp. No sfaarp distinction is made between 
execution and self-help* Islande law still envisages the primor- 
dial method of starting an action, wbich consiste of the plaintiff 
seizing the défendant and hauling him before the judge* If the 
plaintiff déclarés that he has witnesses, the fcâqli may demand 
a surety for the person of the défendant for three days, or 
altematively the plaintiff may watch over the person of the 
défendant, following him wherever he goes but not entering 
his house with him, for the same period (this personal super- 
vision is called mula&tma)* If the défendant defaults, the surety 
is imprisoned; he on his part may hâve the défendant imprisoned 
in order to make sure of his appearance. But the défendant 
cannot be fbreed to plead; he is entitied to décliné (nukiil) to 
answer questions or to takc the oath, except in the cases of 
IFân and kasâma^ where a plea or the taking of the oath may 
be enforced by imprisonment. Süll less may a confession be 
extracted by torture. 

There is no execution ex ûjfieio in matters of jindyât; the State 
merely pute its administrative agencies at the disposai of the 
interested .parties; but the execution of the hadd punishments is 
a duty of the imâm\ the ÿôftf is responsible for the carrying out 
of ta'zÏT) and he Controls the prison. 

Judgments conceming the law of property and obligations 
are enforced by imprisonment (habs) of the debtor until he pays; 
if he daims to be poor, he is imprisoned only for a debt arising 
out of transactions which imply the payment of a considération, 
such as sale, loan, suretyship, also for mahr which is due for 
immédiate payment, but for other debts only if the crcditor 
proves that he has means. He is kept in prison until the kâtfï 
has become convinced that he woüid pay if he could. Àlso 
imprisoned is the usurper who claims that the object which he 
has usurped has perished, until the kâtft has become convinced 
that he would surrender it if it still existed. This imprison- 
ment is defitied as a term of about two or three months, but 
it continues if the creditor proves that the debtor has means; 
if the debtor becomes ill, he is released from prison. J udicial 
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distraint is unknown in Islamic law. If the debtor is released 
from prison as being unable to pay, he is declared bankrupt 
(muftis); it is contested whcther this wipes out his debts, or 
whether the créditer or creditore may still resort to self-help 
by watching over his person and taking from him the surplus 
of his earnings. 

7 . Spécial futures of criminal procedure . No woman may act as 
kâ^h and no arbitrator may be appointed, in cases concemmg 
hadd punishments and retaliation, Proof is made more difficult 
than in other matters; the evidence of women is not admitted* 
and in the case of # nd four male witnesses are required. Transfer 
of evidence to another kâ4i and indirect evidence are not 
admitted, and the appointment of a deputy to exact hadd and 
ki$S$ is impossible. Notwithstanding these features common to 
jinqydt and hadd > the general concept of a penal law does not 
exist in Islam* Whereas in other matters there existe, to a cer- 
tain extent, the religious duty of giving evidence, in lawsuits 
concerning offences punishable by hadd it is considered more 
meritorious to cover them up than to give evidence on them* 
and the oath is disregarded as an élément of proof. In ail these 
matters a surety for the person of the défendant can be de- 
manded only if at least part of the evidence has been heard. 
It is true that ail these dispositions had little effect in providing 
legal protection in practice. 
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i. The nature of Islamic law is to a great extent determined 
by its history, and its history is domînated by the contrast 
between theory and practice. The remarks that follow are in- 
tended to complété fixrni a systematic point of view the histori- 
cal account of the subject. 

Islamic law does not daim universal vaïidity; ït is binding 
for the Muslim to its full extent in the territorÿ of the Islamic 
State, to a slightly lesser extent in enemy territory, 1 and for the 
non-Muslim only to a limited extent in Islamic territory. More 
important than this self-imposed limitation is the fact thai 
Islamic law is conscious of its character as a religious idéal; 
it believes in a continued decadence since the time of the 
caliphs of Médina, ‘the caliphs who foliowed the rîght course*, 
and it takes the corruption of contemporary conditions for 
granted. As far as the scope of the concepts obligatory/ in- 
diffèrent f fbrbîdden is concerned, Islamic law is to some extent 
content with mere theoretical acknowledgement; this is obvious 
from the existence of the two intermediate categories, recom- 
mended and reprehensible. The same tendency appears in the 
treatment of infringements of those religious duties which are 
not sanctioned by (utdd punishments; no legal penalties are 
provided for them unless they are accompanied by a déniai of 
theîr obligatory character. Nevertheless, whether the pro- 
hibitions are sanctioned by penalties, such as that of drinking 
wine, or not, such as that of eating pork, they are meant as 
injunctions to refrain. But even the kadd punishment lapses in 
certain cases through active repentance. On a different system- 
atic plane stands the theory of duress; if duress U recognized, 
its effect is not only to remove the penal sanction but to make 
the act itself allowed. StUl wider is the scope of the doctrine 

1 For instance, according to Hanafï doctrine th« Muslitm may concludc trafic 
actions involving ribâ with non-Muilimi in enemy territory* 
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that nectssity dispenses Muslims from observing the strict rules 
of the law. Within the orbît of the concepts valid / invalid, 
Islamic law, it is true, daims absolute validîty, but even here 
a hypothetical élément enters with the idea that this is what 
things ought to be in the idéal Islamic State. The admission 
of the vaHdity of legal devicea {fdydt) serves to counteract, in 
practice, the daims of the theory. 

Islamic law did not remain immune from malpractices 
within its own sphere of application, such as bribing of ÿdÿfe 
and witnesses, and high-handed acts of govemments and indi- 
viduals with which the kâ$i was powerless to deal. The degree 
to which this happened dependcd on the character and the 
strength of the govemment, and the most unblemished period 
in this respect prohably coincided with the prime of the Otto- 
man Empire. The early *Àbbâsid period, on the other hand» 
was distinguished by frequent acts of usurpation (gkasb), mis- 
appropriation of private property; this is why Islamic law 
treats of gkasb in great detail, with the tendency to protect the 
lawful owrter as much as possible. But Islamic law takes a 
matter-of-fact view of other abuses when it considers valid the 
appointment of a kâtfî who is not 'ad/, ‘of good character’, or 
the judgment of the kâtfï if He accepta the evidence of a witness 
who is not *adl y or even the appointment of a £4ÿf by a political 
authority which is not legitimate. 

2 , The central feature that makes Islamic religîous law 
what it is, that guarantees its unity in ail its diversity, is the 
assessing of ail human acts and relationships, indudîng those 
which we calt legal, from the point of view of the concepts 
obligatory / recommended / indifferent /reprehensible/ forbidden. 
Law proper has been thoroughly incorporated in the System 
of religious duties; those fondamental concepts permeate the 
juridical subject-matter as well. Just as in the field of wor- 
ship the obligatory and indispensable acts are accompanied by 
others which are only recommended, the heîrs are recommended 
but not obliged to pay the debts of the deceased, and even the 
next of km who has the right to demand retaliation for inten- 
tional homicide is recommended to waive it against payment 
of the blood-money. It might therefore seem as îf it were not 
correct to speak of an Islamic law at ail, as if the concept of 
law did not exist in Islam. The terni must indeed be used with 
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the proviso that Islamic law is part of a System of religious 
duties, blendcd with non-legal éléments. But though it was 
incorporated into the System of religious duties, the legal subject- 
matter was not completely assimilated, legal relationships were 
not completely reduced to and expressed in ternis of religious 
and ethical duties, the sphere of law retained a technical 
character of its own, and juridical reasoning could develop 
alongitt own lines. That the concepts allowed/forbidden and 
valid/invalid were to a great extent coextensive, made it 
possible for this last pair, together with the kindred concept of 
a legal effect, to be fitted into the System. There exista, thus, a 
clear distinction between the purely religious sphere and the 
sphere of law proper, and we are justified in using the term 
Islamic law of the legal subject-matter which, by being incor- 
porated into the System of religious duties of Islam, was either 
materially or formally, but in any case considerably, modified. 
This legal subject-matter became Islamic law not merely by 
having considérations of a religious or moral kind introduced 
into it, but by the much subtler proccss of being organized 
and systematized as part of the religious duties of the Mus- 
lims. There remains a certain contrast between the legal 
subject-matter and the principles of its formai organization. 

Islamic law is systematic, that is to say, it represents a 
cohérent body of doctrines. Its several institutions are well put 
into relation with one another; the greater part of the law of 
contracta and obligations, for instance, is construed by analogy 
with the Gontract of sale. Furthermore, the whole of the law is 
permeated by religious and ethical considérations; each insti- 
tution, transaction, or obligation is measured by the standards 
of religious and moral rules, such as the prohibition of interest, 
the prohibition of uncertainty, the concern for the equality of 
the two parties, the concern for the just mean or average {mithl). 
In theory we can distinguish these.two processes of systema- 
tization, in practice they mergè into each other. The reason why 
the several contracts resemble one another in their structure 
so much is largely to be found in the fact that the same 
concern for the same religious and moral principles pervades 
them ail. The two processes of Islamicizing and systematizing 
were concurrent; religious and moral norms and a structural 
order were together imposed on the raw material that was to 
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become Islamic law* It was the first legal specialists themselves 
who created the System of Islamic law; they did not borrow 
it from the pre- Islamic sources which provided many of its 
material éléments. 

3. Being a tf sacred law’» Islamic law possesses certain hetero- 
nomous and irrational features, but only to a limited degree. 
It is heteronomous in so far as two of its official bases» the Koran 
and the sunna of the Frophet, are expressions of Allah's com- 
m&nds. But beside them stands the consensus of the community» 
and although this principle, too, is covered by divine authorîty, 1 
it represents a transition to an autonomous law; it is also the 
décisive instance. It décidés the interprétation of Koran and 
traditions» and déterminés which traditions are to be considered 
authentic ; it even sanctions interprétations of Koranic passages 
which are at variance with their obvious meaning. 2 But from 
the fourth/tenth century onwards» and until the growth of legal 
modemism in the présent génération» there has been no official 
scope for independent new developments» and what develop- 
ment there has been consists» on principle» only of interprétation 
and application. À very limited scope remains for the ikhtiyâr, 
the ‘choice* of or *preference’ for a given opinion» above ail in 
considération of the fasâd al-zamàn* If» for instance» in a contract 
of suretyship for the person, production of the debtor before the 
stipulated» the older Hanafï doctrine holds that produc- 
tion in the market-place is sufficient» but the opinion ‘chosen in 
the présent time’ holds that it is not; this is based on the 
doctrine ofZufar (d. 158/775)» who, although a prominent disciple 
and companion of Àbü Hanîfa» does not belong to the triad 
ûf the highest authorities of the school (Abu Hanîfa» Abu Yü- 
suf, and Shaybâni). Extrême cases like this are rare; in most 
cases ikhtiyâr is limited to the élimination of différences of 
opinion among earlier authorities» including those of the period 
after the ‘closing of the gâte of ijtihâd\ 

The irrational éléments in Islamic law are partly of religious* 

1 Sec above, p. 47, ou itahaving fou nd expression ma tradition from the Prophct: 
'my community will never agrce on an error\ 

1 For instance, the textofaura v, 6 States quite dearly: l O you who bdievt, when 
you risc up for worship* wash your faces and your banda up ta the elbown, andwipe 
ov« your hçadd and your feet up to the ankks’; the law nçvcrtheless ïnsbts on 
wa$hing the fret, and this ta harmonizod with the text by varioui mean& For 
another ex ample, see above, p* iB t 
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Islande and partly of pre-Islamic and magical origin. Examples 
are the magical formula of ÿi kâr, the Islande procedure of 
li'dn, the ancient Arabian kasâma, and the nature and function 
of legal evidence in general. Even that great systematizer, 
Shàfi'l, often did not succeed in rationalizing these institutions 
to his satisfaction. But the legal subject-matter, whatever its 
provenance, also.contained rational éléments, and, above ail, 
it was organized, systematized, and completed not by an irra- 
tional process of continuous révélation but by the method of 
interprétation and application which by its very nature had to 
be rational. In this way Islande law acquired its intellectualist 
and scholastic exterior. 

It might be thought that the application of religious and 
moral norms, which are non-legal, to legal subject-matter 
would normally hâve led to irrational decisions. This, how- 
ever, is only rarely the case, and when it happens the Muslim 
lawyers are generally conscious of the fact that it is an exception 
to the general rules, to analogy. On the contrary, the religious 
and moral considérations are an essential part of the systematic 
structure of Islande law. Whereas Islande law présents itself 
as a rational System on the basis of material considérations, 
its formai juridical character is little developed. Even the two 
formai legal concepts, valid and invalid, are condnually pushed 
into the background by the Islande concepts, allowed and 
forbidden. The aim of Islande law is to provide concrète and 
material standards, and not to impose formai rules on the play 
of contending interests, which is the aim of secular laws. This 
leads to the somewhat surprising resuit that considérations of 
good faith, faimess, justice, truth, and so on, play only quite 
a subordinate part in the System, 

4. It follows from the heteronomous and irrational side of 
Islande law that its rules are valid by virtue of their mere 
existence and not because of their rationality. This is particu- 
larly obvions in the law of evidence, which is indeed beset with 
particular difficultés, but it also occurs elsewhere. If a boy is 
mutilated umntentionally on being circumcised, the fuit blood- 
money is to be paid, but only half the blood-money if he dies of 
this mutilation; half of the cause of the death is attributed to 
the dreumeision itself, because this alone may also cause death, 
and only half to the mutilation; only this second half créâtes 
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liability because the performance of circumcisîon, which is in 
any case recommended (and according to the Shâfi'î and the 
]r[anball school even obügatory), does not in itself create lia- 
bility* If the owner of a wall which threatens collapse sells it 
after he has been asked to demolish it 3 and it then collapses 
and killg someone, neither the seller nor the buyer is liable: not 
the seller because he was not the owner at the time it collapsed, 
and not the buyer because he had not been asked to demolish 
it. Islande law allows the loan of real property, and this must 
necessariîy be -gratuitous; on the other hand, the owner is, on 
principle, liable for the land-tax, and the fact that he has lent 
the property changes nothing in that* It i$ no concera of the 
lawyers that a contract under which the owner would not only 
lend his property but remain liable for the land-tax, is im- 
possible in practice, as long as they are satisfied that it does not 
infiringe the rules of the sacred Law* The law of inheritance 
is particularly rich in practically impossible cases, which are 
discussed in detail* 

The heteronomous and irradonal side of Islande law also 
called for the observance of the letter rather than of the spirït, 
and facilitated the vast development and wide récognition of 
legal devices, including legal fictions* 

5* The opposite tendency, taking material facts into account, 
dlverging from the formally correct decision for reasons of 
faimess or appropriateness, is not unknown in Islande law; it 
appears in istifasân (and istiflâh), But this principe, both in theory 
and in its actual application, occupies too subordinate a position 
for it to be able to influence positive law to any considérable 
degree. However rauch considérations of faimess and appro- 
priateness entered into the decisions of the earliest lawyers, in 
the fully developed System the principle of istihsân (and istifldk) 
is confined to very narrow limita and never aupersedes the 
recognized rules of the material sources (Koran and sonna ) , 
their recognized interprétations by the early authorities, and 
the unavoidable conclusions to be drawn from them; it often 
amounts merely to making a choice between the several 
opinions held by the ancient authorities, that is to say, ikhtiyüt, 
Occasionally, too, custom is taken into account by istihsân, (For 
examples of i$tih$ân> see above, pp. 146 n*i t 152, 155, 157, 
*79» i«3-) 
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6. Islande law possesses an impressive numberoflegal concepts, 
both spécial and generic, but they are, generally speaking, 
broad and lacking in positive content; they are derived not 
from the concrète realities of légal life but from abstract thought. 
This h as the conséquence thât différences between two généra 
are often not greater or more essential than those between 
several species within the same genus; instead of anantithesis 
between two concepts, there are graded transitions from the 
central core of one concept to that of another, with correspond- 
ing gradations of the legal effects. This way of thinking is 
typical of Islamic law. For instance, the finder may use the 
found property if he is poor, but not if he is rich; if he is rich, 
he is only entitled to make a charitable gift {fadaka) of ît; but it 
is, nevertheless, not a full sadaka because he is entitled to give 
it to his poor parents or children, which he may not do if he 
makes a fadaka proper. The term is used in a still wider sensé 
of the purpose of a 1 oakf, which may be anything not incom- 
patible with the tenets of Islam. Another typical example is 
provided by the concepts of thing ('ajm), res in commercto ( mat ), 
substance (rakaba), and usulruct (manfa'a), and by the contracta 
of which they may form the object. 1 

Closely connected with this way of thinking is the casuistical 
method, which is indeed one of the most striking fèatures of 
tradicional Islande law. Islande law concentrâtes not so much 
on disengaging the legally relevant éléments of each case and 
subsuming it under general rules — as on establishîng graded 
sériés of cases. The extreme links of two sériés proceeding from 
different concepts can closely approach and even almost co- 
ïncide with each other, and then there is a sudden change in the 
legal effect; this is the subject of the doctrine of jurük. In parti- 
cular, the following uses of casuistical method can be distin- 
guished: (1) decisions conceming pre-Islamic or early Islande 
transactions, such as the muzâbana ; {2} casuistical treatment as 
a literary form, where the underlying rule is implied by the 
juxtaposition of parallel and particularly of contrasting cases; 
(3) casuistical decision of as many cases as possible, including 
purely îmaginary ones, in order to cover ail possibilities when 
their subsumpüon under general norms proves impossible; 

1 Cf. also the several meanings of the tenra /o/h'A, and tâmm (above, 

W»- rai, laj. r^s). 
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(4) decisions of intricate cases which are difficult to décidé on 
the basis of recognized rules. Some of these are, in fact, prob- 
lems which had arisen in practice, but mostiy they are questions 
designed as exercises in ingenuity and systematic spéculation; 
some of the kiyal belong to this category, 

7. The way in which Islande law, in various countiies and 
at various times, reflected, reacted to, and infiuenced society 
has been the object of a number of studies. On the other hand, 
a sociological analysis of its structure has hardly been under- 
taken so far, and the elementary remarks which follow mcrely 
aim at providing a starting-point and showing the appropriâtes 
ness of this approach to the subject. 

One important criterion of the sociology of law is the degree 
to which the legal subject-matters are distinguished and differ- 
entiated from one another. There is no such distinction in 
Islamic law. This is why rules of procedure are invariably 
intertwined with rules of substantive law, and rules of consti- 
tutional and administrative law are scattered over the most 
diverse chapters of the original treatises. Public powers are, 
as a rule, reduced to piivate rights or duties, for instance the 
right to give a valid aman or safe-conduct, the duty to pay the 
zakdt or alms-tax, or the rights and duties of the persons who 
appoint an individual as imâm or caliph, and the rights and 
duties of this last. This is ail the more significant as the Arabie 
language possessed an abstract terni for ‘authority, dominion, 
ruling power* in the word sultan, a word which came to be 
used as a title only from the fourth/tenth century onwards ; but 
Islamic law did not develop the corresponding legal concept. 
For the same reason, the essential institutions of the Islamic 
State are construed not as functions of the community of be- 
lievers as such, but as duties the fulBlment of which by a 
sufficient number of individuals excuses the other individuals 
from fulfilling them; in fact, the whole concept of an insti- 
tution is missing. 

In the field of what, in modem terminology, is called penal 
law, Islamic law distinguishes between the rights of Allah and 
the rights of humans, and only the rights of Allah entail a penal 
sanction in the proper meaning of the term. Even here, in the 
centre of penal law, the idea of a daim on the part of Allah 
prédominâtes, just as if it were a daim on the part of a human 
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plaintif!. The lack ofan office of public prosecutions is» in part» 
supplied by the hisba, the office of the muhiasib, but it U signi- 
ficant that the very term muhtasib dénotés a person who seeks 
to gain religious merit by his zeal for the sacred Law. The 
second great division of what we should call penal law belongs 
to the category of ‘redress of torts*, a category straddling civil 
and penal law which Islande law has retained from the law of 
pre-lslamic Arabia, where it was an archaic but by no means 
unique phenomenon (cf. above, pp. 6, 148, 160, 177 f.)* Already 
the law of pre-lslamic Arabia had placed the emphasis on the 
civil side, and the same holds true of Islamic law. 1 Here the 
concept of criminal guilt hardly exista, and apart from the 
religious expiation of the kqffara and, particulariy, the *uküba 
of the Màlikïs, there is no fixed penalty for any infringcment 
of the rights of a hrnnan or the inviolability of his person and 
property» only the exact réparation of the damage caused; 
monetary fines are unknown. Also the execution of the judg- 
ment in this sphere is» in principle, a matter for the party in 
whose favour it is gîven, These two great divisions of what, in 
modem terminology, would be the penal law of Islam» corre- 
spond closely to the two sources from which the sociology of 
law dérivés ail penal law. 

Covering both fields there is the ta'zïr; the kadï may punish 
at his discrétion any act which in his opinion c&lls for punish* 
ment, whether it infringes the rights of Allah or the rights of 
humans. The ta l z\r belongs therefore to penal law proper, but 
even here Islamic law has not envisaged the imposition of fines. 
Sociologically speaking, the laztr stands by itself, and it has 
also a separate history. It belongs neither to andent Arabian 
customary law which was ratibed by Islam» nor td Islande 
législation which appeared in the Koran and in the traditions 
from the Prophet* It was the first MuslimiJrfës in the Umayyad 
period who fbund themselves called upon to punish, at their 
discrétion, ail kinds of acts which threatened the peaceful exist- 
ence of the new Islamic society which was coming into being, 
The penal sanctions which had been imposed by the caliphs 
of Médina in the first half of the first century of Islam had 
served the same purpose; as far as they survived as recognized 

1 Islamic law diatingubhes, however, between civil liability for a tort and civil 
liability artaing from a breaeb of contracta 


«8 THS NATURE OF TSLAMIC LAW 

raies, they were incorporated in the Islamic législation; as 
far as this was not the case they, too, had to be interpreted 
as ta'zîr by the theory of Islande law. Tdzïr, beïng an extension 
of the original sphere of penal law proper, filled a 'need that 
was felt in practice, and this need made itself felt sufficiently 
early for the first specialists of Islande religions law to incor- 
porate it in its official doctrine. But the needs of Islande society 
did not stop there, and further extensions of penal law, and the 
création of agcncies which were to apply them, such as the 
A isba and the naçar became inévitable. At the time, 

however, when the specialists of Islande law had to take notice 
of them, the outlines of the system had already faeen firmly laid 
down, and this is why strict theory could admit them, as it were, 
only on sufferance. Still later developments, such as the Otto- 
man kànün-nâmeSy were completely ignored by the theory. The 
sociological character of this portion of the reality of penal law 
in Islam has retnained constant, although its place in the official 
theory of Islamic law is not uniiorm. 

8. The sociology of law shows that there are two methods by 
which legal subject-matter is brought into a system, the analy- 
tical and the analogical method. Islamic law représenta this 
latter type of systematizing in great purity. The existence of 
well-developed legal concepts is not typical of the first method, 
neither is the existence of a casuistical method typical of the 
second. But both the nature of the Islande legal concepts and 
the nature of its casuistical method show that Islamic legal 
thought proceeds by parataxis and association. Above ail, the 
method of }dyâs t one of the four ‘roots’ or principles of Islande 
law, is purely analogical. AU these features are manifesta- 
tions of a typical way of thinking which pervades the whale of 
Islamic law. 

As regards the formai character of positive law, the sociology 
of law contrats two extreme cases. One is that of an objective 
law which guarantees the subjective rights of individuals; such 
a law is, in the last resort, the sum total of the personal privilèges 
of ail individuals. The opposite case is that of a law which 
reduces itself to administration, which is the sum total of 
particular commands. Islamic law bclongs to the first type, and 
this agréés with what the examination of the structure of 
Islamic ‘public’ law has shown. A typical feature which résulta 


THE NATURE OF ISLAMIC LAW 


309 


from ail this i s the private and individualistic character of 
Islamic law* Howcvcr prominent a place a programme of social 
reform and of improvlng the position of the socially weak 
occupîed in the Koran, Islamic law, in its tcchnical structure» 
is thoroughly individualistic. This shows itsdf» for instance» in 
the structure of the law of inheritancc (as opposcd to the social 
cifect of its rules), where each heir becomes immediately the 
owner of his individual portion» or even in the institution of 
wafcft the social effects of which hâve been very considérable» 
but which» in its technical function, is strictly individualistic» in 
so far as the provisions laid down by the founder hâve the force 
of law. In Islamic law» as in other laws» we must distinguish 
between the social intentions of the legislator and the socio- 
logical character of his law* 

9* Islamic law représenta an extreme case of a ‘juriste’ law’ ; 
it was crcated and further developed by private specialists» a 
phenomenon well known to the sociology of law. There are 
certain parallels between the fonctions of these specialists in 
Islamic and in Roman law» but the différences are more im- 
portant In Roman law it was the growing importance of 
commercial life which called for the création of corresponding 
legal forms ; in Islamic law it was the religions zeal of a growing 
numberof Muslims which demanded the application ofreligious 
norms to ail problems of behaviour. The formation of Islamic 
law took place neither under the împetus ofthe needs of practice» 
nor under that of juridical technique, but under that of reli- 
gious and ethical ideas* If the Roman jurists were to be useful 
to their clients» theyhad to try to predict the probable reactions 
of the magistrales and judges to each transaction; if the earliest 
Islamic lawyers (and if we are entitled to speak of an Islamic 
law, we are entitlçd to call the specialists in it lawyers) were to 
fulfil their religious duty as they saw it» they had to search 
their consciences in order to know what good Muslims were 
allowed or forbidden to do» which acts of the administration 
they ought to accept or to reject, which institudons of the cus- 
tomary practice they were entitled to use and which they ought 
to avoid. At the very time that Islamic law came into existence» 
its perpétuai problem» that of the contras t between theory and 
practice, was already posed, That this contrast was not fortui- 
tous is shown both by hi&torical and by sociological analysis. 
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The way in which Islamic law reacted to practice is well 
illustrated by the kiyal. The hiyal offer an instructive example 
of what, according to the sociology of law, is one of the two 
primary sources of law, the ‘concerted action of interested 
parties’* This action leads to ‘typical agreements*, which are 
thc hiyal* In concluding their agreements, the interested parties 
calculate to a nicety the chances of their receiving ‘legal 
sanction’ by the fcâdï t and they adapt their formai engagements 
to ‘calculated ri&kg’* The formai engagements do not exist for 
their own sake, they are concluded for an ulterior purpose. 
The accretions to the law which were brought about by the 
concerted action of interested parties existed, to begin with, 
‘outside the law* ; the guaranty >of legal sanction which the 
officiât administration of justice could provide was not sufficient 
to assure the effectiveness of their agredments; they required 
an additional guaranty, and this was provided by ‘convention** 

The^ iyal formonly part of the customary commerciallaw which 
developed, beside the idéal law of strict theory, in the Islamic 
countries of the Middle Ages* Because Islamic law is a juriste* 
law, legal science is amply documented, whereas the realities 
of legal life are much Icss known and must be laboriously re- 
constructed from occasional évidence- It was the ‘learned 
juriste 5 , the specialists in Islamic law, themselves, who by their 
‘créative imagination* not only invented the more complicated 
frtyal for their customers, the merchants, but Teconciled the 
existing customary law with the official administration of 
justice by the kâdû One result of their activity is the Mâlikl 
* canal ; another existe in the works on skurûf and kindred subjects. 
The concept of ‘précaution’ dominâtes the literature of hxyal 
and shurât , as it had dominated the activity of the earliest 
spécialiste in Islamic law, These three manifestations of legal 
life in Islam hâve little in common from the Muslim doctrinal 
point of view; but sociological analysis shows their inhérent 
parallelism. 

io, Islamic law provides the unique phenomenon of legal 
science and not the State playing the part of a legislator, of 
scholarly handbooks having the force of law (to the extent to 
which Islamic law was applied in practice)* This depended on 
two conditions: that legal science guaranteed its own stability 
and continuity, and that the place of the State was taken by 
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another authority, high enough to impose itself on both the 
govcrnment and the governed. The first condition was met by 
the doctrine of consensus which led to a cumulative élimination 
of différences of opinion; what différences could not be elimi- 
nated were made innocuou s by the mutual récognition of the 
several schools of law as equally orthodox* The second condi- 
tion was met by the fact that Islamic law daimed to be based 
on divine authority. This claim was reinforced by the pro- 
gressive réduction of the human element of personal opinion, 
untiT only the mechanical method of reasoning by analogy 
remained» and even the use of this method was put out of reach 
of the later générations by the doctrine of the 'closing of the 
gâte of ïndependent reasoning The traditionalism of 

Islamic law, which is perhaps its most essential feature, is 
typical of a *sacred law*. 
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fThç first of two, wher e combined numbers are given, refera to the Islande, 
and the second to the Christian eta) 

a*tl 632* Emigration (hijra) or Muhammad* the Prophet, from Mecca to 
Mcdina; beginning of the Islande era. 

a.d. 633. Death of Muhammad. 

9/633-40/661. The caliphs of Médina: Abu Bakr, *Umar, *Uthmàn* f AU, 
41/661-133/750. The dynasty of the Umayyads. 

65/685-66/705* The Umayyad caliph 'Abd al-Malik. 

95/713 or 96/715. Death of Ibrâhîm al-Nakha*Iof Kufa; in thesame andin 
the fol tawin g décade : deaths of the ‘seven lawycra of Mcdina*. 
1 14/733 or 1 15/733. I^ath oTA|â- of Mecca. 

120/738. Death of Hammâd ibn Abî Sulaymân of Kufa. 

133/740* Death of Zayd ibn r Alï, alleged author of a compilation of 
legal traditions. 

134/743. Death of Zuhrï ofHijaz. 

133/750* Overthrow of the Umayyads, beginning of the dynasty of the 
’Àbbàsids. 

1 38/756. Foundation of an Umayyad piincipaiity (later caliphate) in 
Spain* 

I 39/?5®- Murder of Ibn al-Mu^affa', a Secretary of State. 

148/765. Death of Ibn Abl Laylâ, £d#î of Kufh, 

150/767. Death of Àbü Hanlfa of Kuia* 

157/774. Death of Àwzâ'ï of Syria. 

161/778. Death ofSufyân Thawri of Kufa. 

170/786-193/809. The 'Abbasid caüph Hàrûn al-Rashïd. 

179/795. Death of Mâlik of Médina. 

162/798. Death of Abu Yûauf, Chicf Iraqien. 

189/805. Death ofShaybânl, Iraqian; the Hanafï school establUhed. 
904/620. Death of$hâR f ï* 

340/854. Death of Sahnûn, a follower of Mâlik; the Mâlikï school 
establighed. 

240/854. Death of Abü Thawr, founder of a school of law. 

341/655. Death of Ibn lianbaJ, Traditionist; beginning? of the Hanball 
school* 

264/878. Death of Muzanî» a disciple of Shâfi f î; the Shâh'i school 
established. 

270/8Ô4. Death of Dâwûd ibn Khalaf, founder of the Zâhirï school. 
297/910. Foundation ofthe Fâtimid caliphate. 

310/923. Death of Tdb&rï, founder of a school of law. Graduai ‘CJosing 
of the Cate of Ijtihâd\ 

321/933. Death of Tahâwî, a IJanaf i scholar. 
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c. 447/1055-541/1146. The movement of tbe Almoravids in north*west 
Africa and Spain. 

456/1065. Death of Ibn Haxm, a Zàhirî scholar. 

5^4/ 1 1 30. Dcath of Ibn Tûmart, founder of the movement of the Almohads, 

558/1163-580/1186. The Almohad ruler Àbü Ya'kùb Yûsuf. 

620/1223. Dcath of MuwaiTak al-Dîn Ibn KudlDifti author of an authorî- 
tatîve Han bail handbook. 

c. 700/1300. Survival of the four remaining ‘orthodosc’ schooïs of law. 

728/1328. Dcath of Ibn Taymiyyaj a Hanbalî scholar. 

75 r / ! 35û. Dcath of Ibn Kayyim al-Jawaiyya* a disciple of Ibn Tayraîyya. 

767/1365. Dcath of Khaiïl ibn Iahâk, author of an authoritative Mâlikï 
handbook. 

1451-81. The Ottoman sultan Mehemmed II. 

1481 -1512. The Ottoman sultan Bâyezld II. 

1512-20. The Ottoman sultan Seltm I. 

1520-60. The Ottoman sultan Süleymàn 1 . 

952/1545-982/1574. Abul-Su'ûd, Grand Mufti (Shaykh ai- Islam), 

956/1549. Dcath of IbrÂhtm al-Halabl* author of an authoritative HanafI 
handbook. 

975/ 1 567 . Dcath of I bn H ajar } a uthor of an authoritati ve ShâfTï handbook . 

1006/1596. Death of Ramll, author of an authoritative Shâfi'i handbook. 

1685-1707. The Mogul emperor Àwrangzîb 'Àlamgtr; compilation of the 
Faiâwâ al’Àlamgfrijya (Çïanaft). 

1772. The East Indi^ Company assumes sovereign rights; sterling- 
point of Anglo-M uhammada n law. 

1200/1786. Begirming of the agitation of 'Uthmân ibn Fûdl (Fodio), foun- 
der of the Fulânî movement. 

1201/1787. Death of Muhammad ibn r Abd ahWahhâb, religious founder of 
the Wahhâbî movement. 

1808-39. Hic Ottoman sultan MahmÛd 1 1 ; start of the reform movement 
în thc Ottoman Empire. 

1830. French eonquest of Algeria; starting-point of the Droit musulman 
algérien, 

1839-61. The Ottoman sultan 'Abdülmejld ; the Khafri sherîf of Gülhane 
(1839); législation of the T'animât, 

1875. Codification of the HanafI law of family and inheritance by 
Kadri Pasha in Egypt. 

1877. The MtjtlU (Ottoman Civil Code) promulgated. 

1899. Avant-projet of a Civil and Comipercîal Code (Codé Santillona) in 
Tunisia. 

1916. Avant-projet de code du droit musulman algérien {Code Morand) in 

Algeria. 

1917. Ottoman Law of Family Rights. 

1920. Begtnning of the modemigt legislative movement in Egypt; 
mimerons acta until 1955. 

tga6. Abolition of Islande law in Turkey, 

1926-38, Modemist législation in Iran. 

1937. S baria t Àct in British India. 
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■ 939 * Dissolution ofMuslim Marnages Act inBritbh India, 

■ 95 l * Jordaràan Law of Family Rights. 

■953* Syrian Law of Personal Status. 

1956. Modernist Législation in Tunisia; Tumsian Code of statut 
personnel and inheri tance, 

1957-S. The Mudaimwsm (Code of statut personnel and inheritance) in 
Morocco, 

1959* Iraqian Law of Personal Status. 

1961. Muslim Family Law Ordinance in Pakistan, 


BIBLIOGRAPHY 


CHAPTER 1 

Handbûûks:' 

tTh, W* Juynboll, Handhuch des ùtâmischen Geutges t Leiden and Leipzig 
1910 (transi. G. Baviera, Mammie di diritto musulmano, Milan 1916); 
HandUiding tôt de hennis van de Mohammedaonsthe wet, Leiden 19^5 (re- 
printed 1930) (concentrâtes on the I si amie aspect, the religions dutics, 
and those institutions whith hâve remained of practical importance for 
the MusLims m Indonesia; Shâfn school). 

fD, Santillana, Istîtuzioni di diriito musulmano maikhita ton rtguardô anche al 
sisttma sciafiita (i, Rome 1926), 2 vols,, Rome 1938 (a detaïled account of 
the legal subject-matter, with copious référencés to the Arabie sources), 

M, del Nido v Tores, Derecho mttsulmdn, gnd ed,, Te tu an 1927 (a treatise 
of private law, with particular reference to the practice in the former 
Spanish zone of Morocco; Mâliki school), 

*J, Lôpez OrtiZj Derecho musutmân* Barcelona and Buenos Aires 1932 (Go* 
lecciôn Labor, no. 333) (a many-sided survey of the whole subject, in- 
cluding the religions dutieg; Màlikï school). 

L, Milliot, Introduction à V élude du droit musulman , Paris 1953 (a compréhen- 
sive work of unequal quality, to be used with caution; cf. J. Schacht, in 
A.J.CJ* v (1956)1 133 - 40 - 

Law in the Middle East f ed, M. Khadduri and H. J, Liebesny, i, Washington 
1955 (a collection of contributions by va nous authois on the history and 
the doctrines of tslamic law), 

*A. d’Emilia, ‘Diritto islamico’, in Le civiltâ deW oriente t iii, Rome 1958, 
493-53° (a concise outline). 

For translations of Arabie sources, see below, pp. 361 ff*, and abo sec; 

•G. -H, Bousquet, Précis de droit musulman^ ii; Le Droit musulman par les textes , 
jrd ed., Àigiers i960, 

Works on the History qf Islamic Law : 

fl. Goldziher, VorUsungm über dm Islam t Heidelberg 1910; and ed., 1935; 
transi. F. Arin, Le Dogme et la loi de l'Islam, Paris 1930 (a masterJy 
account of the development of Islamic law within the framework of the 
development of Islam), 

*D. S, Margoliouth, The Early Development qf Mohammedanism, London 
1914 (pp, 65-98), 

J, Schacht, The Origine qf Muhammadan Jurisprudence, srd impression, 
Oxford 1959, 

N. J. Coulson, À History of Islamic Law t Edinburgh 1964; cf, J. Schacht, 
in MiddU Eastem Studios, 1/4 (1965). 

1 Thcse handbooh and the translations of Arabie authoritative works hâve, as 

a rule, not been refened to again in the bibliography of each chapter. For 

abbrevia lions of titles of periodicals, sec bdow, pp. 986 f. 


BIBLIOGRAPHY 


Historical Accounts by Aîustim Atdfarr: 

Muhammad AL-KmjpnJ, Tdrîkh al'Tashft al~Islàml (Histojy qf Isfamic légis- 
lation), 7th ed., Cairo 1961. 

Muhammad ïbn al-Haian ài.-HàjwI, al-Fikr al-Sâmi Jt Tàrikh al*Ftih al* 
Isldmï, 4 vols., Ra bat-F es -Tunis 1345-9/1956-31. 

# AlÎ Hasan *Abd al-KAdir, JVfrpa * Anima fl Târlkh al-Fi^h al-Islâtm, i, 
Caîro 1361/1942. 

Muhammad Yûsuf Müsà, Mufrâfarât fi Tdrîkà al*Fifch at-Isldm! (Lectures m 
thê HtsUjyy of Islamic Jurisprudence), 3 vols., Caîro 1954-6; see also the 
introduction to his at-Fikh cU-hiàmi (below, p. 273), 

Çubhï MahuasAnI, Mufcauâima fï Jbya *Ulüm dt^SharVa (Introduction aux 
études juridiques musulmanes)^ Beyrouth 1962. 

Ma^müd ShihAbï, Àdwàr-i-Fibh i, Téhéran 1329/1951 (Publications de 
l p Université de Téhéran, 84) (Shiifce). 

HAshim Mà'rOf al-IJasanI, ai-Àfabddi' al*Âmma iil*FifJt al-Jafttrît 
(Baghdad) 1964 (Shiite), 


Varicus: 

tC. Snouck Hurghonje, Versprêide Geschriften, îi, Bonn and Leipzig 1923; 
also Setected Works qf C Srumk Hurgrorije^ edited in Englïsh and in 
French by G. -H. Bousquet and J. Schacht, Leiden 1957 (the writings 
of Snouck Hurgronje are fondamental for a correct widerstanding of the 
nature of Islamic law). 

C. A. Naluno, Rarnlta di scritti editi e inédit*, iv, Rome 1942, 

♦G, Berostrâsser, ‘Zur Méthode der Fiqh-Forschung*, Istaimca, iv/3 (1930), 
383-94. 

F. Kôfrülü, art. *Fikih*, in Islâm Ansiklcpedisi, iii, Istanbul 1947. 

J t Schacht, ‘Le Droit musulman: solution de quelques problèmes relaüls à 
ses origines*, JL/ 4 . 1952, 1-13. 

The Emydopaedia of Islam > 4 vols, and Supplément] Leiden and London 
19 j 3-38 (also French and German éditions); Shùriet Encyclopasdia of 
Islam, Leiden and London 1953 (general articles: Fi^h, byl. Goldziher; 
Short* a , by J. Schaght); The Encyciopoedia of Islam, cew édition, Leiden 
and London 1960 ff. (also French édition). 


Btbliographkat : 

Remis des études islamiques, Paris 1927 ff. 9 section VA bs tracta Islamica\ 
WLA, Tunis 1937 ff, section ‘Références*. 

J. D. Pbarsok and Julia Aseïton, Index Islamicus igo&~s§$5 y Cambridge 
1958, 101-41; Supplément ig^6-sg6o i 1962, 33-47. 

See also Arminjon, Nolde, and Wolfp, beiow. 


Islande Law in Comparative Law: 

Ê. Lambert, Introduction à la fonction du droit curil comparé, i, Paris 1903, 
297-389. 



BIBLIOGRAFHV 


*<7 

Ch, Càrdahi, ‘Les Conditions générales de la vente en droit comparé 
occidental et oriental*, Annales de VÉcole de Droit de Beyrouth) * 945 > 

7-208, 

‘Droit et morale, te droit moderne et la législation de l'Islam au regard 

de la morale*, 3 vuk, Ibid., 1950, 1934, 1958- 

‘Le Prêt à intérêt et Tusure , * m \ RJ.D.C. vii (1955)^ 499 " 54 r - 

P, àrminjon, Baron B t Nolde, and M, Wolpp, Traité de droit comparé, 
3 vok, Pfcris 1950-2 (especially i. 83-86; iîi- 399-533; with a biblto- 
graphy ot ail books on Islande law published in Western languages), 
A. d'Emiua, ‘Roman Law and Muslïm Law, a Comparative Outline*, in 
East end West, iv/s, Rome (Istituto Italiano per il Medio ed Estrcmo 
Oriente) 1953, 

'Aan al*Razzàç àhhad al-SanhürI, Majâdir aUifafc\ t jil-Fiih al-Isiâml, 
dsrâsa ntukârina at-gharèï ( The Bases qf Rights in Islande Law, a com- 

parative stwfy with Western law), 6 vols,, Cairo 1954-9, 

M, Ghauth, Torts due to Négligence (a comparative study ôf the Islande 
and Englbh laws)\ LC. xxxii ((958), 153-65, 232-8- 
*âbd al-RahuJLn al-$Abünî, Madâ (fvmjryat ai-jjjawjqyn Jil-'J'ûlâfc fil* 
Short a al-Istâmijya, bahth tmt&ârin (Étendue de la liberté des époux en matière 
de divorce m droit islamique, étude comparée), Damascus 1962 (not aeen; e£ 
/BLd, *5^(1963), 81). 


BIBLIOGRAPHY 


ai8 


CHAPTER 2 

1 G. Jacob, Aliarabisrfus Beduuunlebm, sud cd., Berlin 1897 (pp. 209-21). 

J. Wellhausek, Resté arabischm Heidenhans, Berlin 1897 (pp* 186-95). 

Gemeinwesm ohne Obrigkeit, Gôttingen 1900 (pp* g, 15) (transi* in Thé 

Historians 1 History of thé World, ed* H. S* Williams» viii» New York 1904» 

284 -* 93 ). 

2 H. Lammens» La Mecque à ta veille de V hégire i Beyrouth 1934 (pp* 1 16-89)* 

La Cité arche dé f&if d la veillé de P hégire t Beyrouth 1929 (pp* 94—103). 

G, -H. Bousquet, in F* Pbltier and G. -H* Bousquet» Les Successions 
agnatiques mitigées t Paris 1935» 95 f, and inHespéris, 19545 238-41 (on the 
volume and the charactcr of trade in Mccca}* 

C* C. Torrey, The CümmcreiaLtheologicat Ternis in the Koran j Leiden 1892. 

DttaüSif&r Mecea : 

J. ScttAGHT, art* ‘Ribâ’j in Shorter ET 

Ortgitts, 159 flf. (on kh fydr at-majUs ) . 

Défaits, for Médina: 

Mâijk ibn Amas, at-Muwaffa, Kitâb al-bxyü* t sections on bqy aUaiïfyâ and 
on mugâbma and muftâ£aia (these contracts are likely to go back to the pre- 
Islamic period be cause they are also attested in South Ârabïa» sec below, 
section 6); transi* F. Peltibr, Le Lime des ventes y Algiexa 1911» 19-21, 
27-30; cf. J* SchachTj Origine y 312, 

Methùdological : 

J* Schacht, mJ,CL 19505 3*4» ïi, and in Af*d*/*i>*C* iii/4 (Rome 1955)» 
130 f*, agairat C. A. Nallino (1933)1 Raccolta di scrüti , îv» Rome 19425 
88 £ 

3 On the Law of Family and Marnage : 

IJ* Wbllhau&RN, 'Die Ehc bei den Arabem’» Jéachr* Ges, Wiss t Gâttihgen, 
1893, no. il» 43 r-fli* 

W* Robertson Smith» Kimhip and Marnage in Earfy Àrabia, new ed. by 
Stanley A Cook* London 1903 (cf* Th* Nûldeke, xl (1886)» 

148-87). 

H. Lammens, Le Berceau de F Islam, Rome 1914 (pp. 276-306). 

Gertrude H. Sterm, Marnage in Earfy Islam > London 1939 (pp* 57—74)* 

*W* Montgomery Watt» Muhammad et Médina,. Oxford 1956 (pp. 272-4» 
373-88) (important» though the use of the sources seems questionable). 

On Inhcrifartee: 

*G*-H. Bousquet» in F* Pbltier and G*-H, Bousquet» Les Successions 
agnatiques mitigées, Paris 1935 (pp. 83-102)* 

|R* Brunschvio» ‘Un Système peu connu de succession agnatique dans 
le droit musulman*, A*//. 1950, 23-34* 

On Blood Fends: 

O* Procksgh» Übet die Biutrache bei den vorisfamischen Arabem » Halle 1899. 



BIBLIOGRAPHV 


aig 


H. Lammens, 'Le Caractère religieux du *|àr* ou vendetta chez les Arabes 
préislamites^ (i9?5) k LMraiie occidental* avant l'hégire, Beyrouth 1928, 181- 

236- 

4 On PolUical Authority: 

J* Wellhausbn, Gemeinuvse n ohne Obrigkeit (above, section t), 

H. Lamuens, Le Berceau de P Islam, Rome 1914 (pp, 197-367). 

On thé hakam, sunna, and the Dispensation of Justice ; 

I. GolpzjheRj Mufummedanische Studien, i. Halle 1889, 10 f-, 14, 41* 

A. Fischer, art. 'Xâhln 1 , In SHqtUt EJ, 

H. Lahhens, Le Berceau de ITslam, 357 f. 

É. Tyan, Histoire de t organisation judiciaire en pays d'Islam, and ed„ Leiden 
1960, 27-61; art, ‘Hakam\ in £J* 

5 C, C. Torrey, The CommerdaUTheohgicat Terme in the Ecran, Leiden 1 893. 

J. Horovitz, Koramsche Untersuehmgen, Berlin and Leipzig 1936 (p. 51 on 
mlihâk 'co venant’, pp, 60 f. on shank 'partner*). 

R. Brunschvio, in SJ v (1956), ag f, (on the absence of certain ancient 
legal terras from the vocabulary of the Koran). 

On qfrij* Schacht, art. *Ad}r\ in EJ+* 

On rahn\ J, Schacht, Origine, 186; also in J, CL, 1950, 3-4, 15, and 
in iü/4, 137 f. 

On *uhdai MÂlik ibh An as, al-Muwaffa\ Kitâb al-buyü% section on al-uhda ; 
transi. F. Feltier, Le Livre des ventes, 8 f. 

On maks and rnalasâ, see the Arabie dictionaries, 

6 On /w, dallas, and arabimi J, Schacht, in XII Convegno *Voita J , Rome 1957, 

199 f,, 310, 328 f.: on arabûn, &c. also MAlik ibn Anas, al*Muwaffa\ 
Kitâb*d*buy\i , section on ba/ al-urbân ; transi, F. Feltier, Le Lime des 
ventes, 1-6. 

On written documents: F, Krenkow, in A Volume of Oriental Studies pre- 
sented to Edward G . Browne, Cambridge 1922, 265, 266, 268; S. Fra&nkel, 
Eu armâischen FremdwârUr im Arabisçhen, Leiden 1886, 249. 

There exista no compreheroive treatment of, or bibliography on the taw 
of ancient South Arabia. S ce, however, the liât of the writïngs of N+ 
RhodOkanàkts in Maria Hôpnbr* Àltsüdarabuche Grammatik, Leipzig 
1943, xxiii f»; K. Mlaker, Dit Hierodutenlisten von Main, nebst Unter- 
suchungm z,ur altsüdarabischen Rechtsgeschichu und Chronologie , Leipzig 1943; 
M* Hôfner, 'Über einige Terminî in qatabanischen Kaufurkunden*, 
£.D'M.G* cv (1955), 74-80; A. F. L. Heeston, ‘The Position ofWomen 
in Pre-Ulamic South Arabia’ in Proceedings XXIInd Ccngnss of Orientaliste, 
ii, Leiden 1957, ior-6; thesame, ‘Qahtan. Studies in OJd South Arabian 
Epigraphy, i’: The Mercantile Gode of Qjiïaban, London 195g. 

On the rule of two wi tu esses: J» A. Montgome a y, ‘The Words “Jaw” and 
“witness” in the South Arabie*, J.À.O-S. xxxvii (1917), 164 L 

On muhàhala: N. Rhodokanakis, ‘Der Grundsatz der OfTentlichkeit in den 
südarabbehen Urkunden*, SUzungsberichU Wien, clxxvii (1915), no. 2, 
pp. 17, aa. 


220 


BIBLIOGRAPHY 


CHAPTER 3 

1 É. Ty ah. Histoire de ^organisation judiciaire en pays d'Islam, and ed,, Leiden 

1960, ér-72, 

S. D. GortEfN, 4 Thc Birth-hour oî Muslim Law ?*, M.W. 1 (1960), 33-29 
(also in Pmeedings XXIInd Intem. Congres* Orienialùts, ii, Leiden 1957, 
247-53} (sufigeats aura v. 42*51 ; a different point of view). 

2 R, Roberts* The Social Lavas of the Qprân, London 1925 (unsatisfactory, 

cf, J. Schacht, O.L*Z. 1937* 46-50, but usable as a collection of the 
relevant passages). 

On sêxwd ffwrûlify in the time of Muhammad: 

L« Caetani, Annali delP Islam, iii* Rome 1910, y car 17, §§64-86. 

Sara Kohn» Die Ehsschliesstmg im Karen, theds, Leiden 1934. 

Gertrude S. Stebn, Marnage in Eerfy Islam, London 1939* 

♦W, Montgomery Watt, Muhammad ai Médina, Oxford 1956 (pp. 361-302, 

389-93). 

M. Gaudetrov-DeuombyneSj Mohamed, Paris 1957 (pp* 596-658}. 

See further the relevant sections of the artt. ‘Fay* in EJA (F. Lukkegaard), 
‘Riças", ‘Mïrâth*, ‘Nikâb’, , Ribâ* ï in ShorUr EJ. (J, 

Schacht), and Sârifc, in EJ. 1 (W. Heffcning), 

Of the several translations of the Koran, that of M. Pïckthall, The 
Meanmg of the Clorions Karen, London 1930, reflects most faïthfully ïts 
current interprétation by orthodox Muslims, that of R. Biachèrb, 
te Coran, a vols., Paris 1949-51, with Introduction au Coran, Paris 1947» 
the conclusions of modem scholarship. 



BIBLÎOGRAPHY 


nai 


CHAPTER 4 

1 On administration in général: 

L* CAKTANr, Armait deiV Islam, v, Rome 1912, year 53, §§ 517-811 (now 
dated but not yet replaccd). 

W* Hoenerbach, in Ber Islam, xxix (1950)1 360-4* 

R, Rubinacct, in AJ.U.OJf; n,b. v (1954)1 106-ai (translation of a Ici ter 
addresscd by f Abd AlUh ibn Ibâd to the Umayyad caliph ’Abd al- 
Malik about 76/695, on the administration of Abü Bakr, ’Utnar and 
+ Uthmân; from Barràdï, JT* ûUJawdhir, Cairo 130a, r 56-67). 

On pmal iaiv: 

A* F. L* Bbeoton, "The so-called Harlots or ^adramaut’, Oriens, v (1953), 
16-22 (cuttingofF the handsofwom en who had indted to revoit, ordered 
by AbO Bakr; from Muhammad ibn HabIb, K * ûl Mufrabbar, Hyderabad 
1942* 184-9)* 

I. Goloziher, in £*ZXJlf,G. xlvi (1892), 17-20, 28 (punishment of the 
au t hors of satîrïcal poems by 'Umar and 'Uthmân). 

Th. Nôldekb and F, Schwàlly, Oeschkhte des Qprânr, and ed,> 1, Leipzig 
1909,248-51 (stomngtodeath for uidawful intercourse) ;çf. L. Caetani, 
Ànnali, üi, 1910, year 17, $§84, 86* 

On the punishment for diihkîng wine: A J, Wbnsihck, art* *Khamr% in 
EJ * 1 ; J* Sghacht, OriginSf 191, n. 5 

For the background: O* A. Fakrukh, Bas Bild des Fnihislams in der arabisehen 
Biehtimg, Leipzig (thesis, Erlangen) 1937, 1 12-27* 

On arbùrdtwn and the administration ûf justice : 

É, Tyan, Histoire de ^organisation judiciaire, en pays d f Islam, and ed*, Leiden 
1960, 72-82, 

D, S* Margoliouth, ‘Oraar’fi Instructions to the Kadi’, J*R*ÂS> 1910, 
307-26. 

On kasàma and highwcrp robberp: 

E, Graf, *Eine wichtige Rechtsdirektive *Utmân’s aus dem Jahre 3o\ 
Oriens, xvî (1963), 122-33. 

2 J. Sghacht, Origins , 260-8, 

EL Rubïnagci, "La purità rituale secondo gii Ibâd^j AJ*U*O.F(* n.s. vi 
(1937), 1-41 (places the emphasU differently). 

Z *L Goldzïher, Mtàummdûnischt Studien, i. Halle 1889, tof, 41; ii, 1890, 
u-r6 (transi, L. Bergher, Études sur la tradition islamique, Paris 1952, 
12-17). 

‘The Prineiples of Law in Islam’, The Historisme* Hùtojy of the World, 

ed* H, S. Williams, viii, New York 1904, 294-304 (p. 294 £). 

R. RuBtNAca (sec above, no. 1), 

J. Sghacht, f Sur l'expression l *sunna du Prophète’ 1 ,' in Mélanges d'orientitt- 
isme offerts à Henri Massé, Téhéran 1 963, 361-5. 


aaa 


BIBLIOORAPHY 


4 Oit the treathe of Hasan al-Ba$iï: H. Ritter, Dtr Islam* xx (193a), 67-B3 

(tcxt); J, OberajaNn; ‘Political Theology in Ëarly Islam*, JA,O.S, lv 
(i 935 )i I 33 - 6 S î J- Schacht, Origine , 74 (comment). 

J* Schacht* Origins* 188* 191, 224-7. 

5 General: 

J. Schacht, ‘Foreign Eléments in An dent Islande Law*, J*C.L* 1950* nos. 
3-^4, 9-16; also in ALAJ>D>C. iii/4(Rome 1955), 127-41. 

'Remarques sur la transmission de la pensée grecque aux Arabes’, 

Histoire de la médecine* 11/5, Paris igs?, 1 1-19. 

'Droit byzantin et droit musulman*, in XII Corwegrw *Volta\ Rome 

<957t 197-218 (with bibliography), and discussion, 219-30. 

On the status of tolerated religions ; 

XII Convegno 'Volta*, 205 f. ; add to bibliography ; J> db Me N'AS ce, ‘L’Église 
mazdéenne dans V Empire sassanide*, Cahiers d' histoire mondiale* ii, 1955, 
555-65 {«P- P- 560)- 

On taxation; 

Cl. Gahen, artt. 'Parïba’ and ‘Djizya’* in EJ . 1 

On emphy ternis : 

D. Santtllana, Istiiuziûniy i. 436-40 (for thebackground; dated in details). 

Cl. Càhen, in Aimâtes: Économies* Sociétés* Civilisations* 1933, 26. 

Ou wakf; 

XII Qmvegfto ‘Volta*, 213-15; add to bibliography: Cl* Cahen, ‘Réflexions 
sur le waqf ancien 3 , SJ xiv (1961), 37-56. 

On the ‘fve religions çualifkations': 

S. van den Beroh, Averroes* Tahâfut al-Tahafut, ii, London 1954» î > 7 
cf. aïso J. Schacht, Origins , 133. 

On the siudy of Hellenistic rhetaric and law : 

F* Schulz* Htstoryof Roman Legal Science* Oxford 1946, 268-70, 301 £ 

On HeUcnistk éléments in Talmudk and Rabbink lawi 

XII Convegno 'Volta\ 202; add to bibliography: R. Yaron, Gifls inContm- 
plaiionafDeath in Jewish and Roman Law, Oxford 1960, index, b.v. Hcllen- 
istic; S. Liebrruann» Gtiék in JemsH Palestine! New York 1942, and 
MelUnism in Jewish Palestine* New York 1950 (for the background). 

Further on individtial features derived from Roman law: 

A. von Krhuer, Çulturgesçhichte des Orients , i, Vienna 1875, 532 f. {légitima 
aetas of 25 yean; cf. aboyé, p. 1 25). 

F. F. Schmidt, *Dic occupatio im iâlaiïmchen Recht*, Der Islam* i (1910), 
300-53. 

On aduUery as an impediment to marnage : 

J, Schacht, in RJ.D.À** and ser,, i (1952)? 105-23* 


BIBLIOGRÀPHY 


aag 


On ^iyds; &c.: 

I , Goldziher» ‘Da s Princip des btiçhâb in der muhammedantschen Gesetz- 
Tvisaenschaft’, Virnia Oriental Journal, i (1887), 338-36» 

J, Schacht, Origins, 99 fi 

On Sassanian law and finîmes derivcd fiom it: 

A* Christensen* "Introduction bibliographique à r histoire du droit de 
l’Iran ancien’, A+H.D.O* ii (1937)* 343-57; supplément by À» Paouaro, 
in R.S.O. xxiv (1949), 120-2. 

A* Paglïaro, in XII Ccnvegno 220 fi, 400-3. 

Nh Pi ou le vs kay a, "Die Sammlung der syrischen Rechtsurkundcn des 
Ischobocht [end 8 th csnfi] und des Matikan’, Akten der XXIV* Intem. 
Orùntalùtênkmgress*j t Wîeabaden 1959* atg-ar (important parallel). 

J. Schaght, in OritntaliCj xvii (1948), 51g (on the kàtib) ; Origins, 95, 
and in M.A.LD.C. iü/4, 140 (on codification), against S» D. Goitein, in 
/.C, xxüï (1949)1 ra8. 

6 J, Sghacht, 'Vont babylonbchen zum islamischen Redit’, 0 ,L,£», i927> 
664-9 (statement of the problem) ; cfi M, San Nicolô, Beîtrdge zur Rechts- 
geschuhU, &c*, Oslo 1931» 159 fi 

I. Goldziher, i {1907), 309 (on themeamngofyü). 


2*4 


BIBLIOGRAPHY 


CHÀPTER 5 

1 G. Levi Dellà Vida, art. ‘Umayyads’» în EJ** 

2 J. Schacht» Origine, 190-213. 

On ÿo sâmai 1 * Gouzmbr» in Jfy itschr* targL Rechtswiss* viii {1889)* 412; 
J. Wellhausen* /teste arabisefan Heidmtums, Berlin 1897, 187] the saine» 
Gemeinwesen ohne Obrigkeit, Gtittingen 1900» 9; R. Brunsghvio, in SJ. iii 
(>955), 6&f* 

® On the transition Jrom hakam to feÂdi .* 

*É. r T Y an» Histoire de ^organisation judiciaire en pays d* Islam, sud ed., Leiden 
1960* 74-76. 

J. Schacht» Qrigins, 228 f. . 

On the seat and wand of thejudge - 

CL H, Becker» in Onenlalische Studien Theçdor Mçldeke . . * geundmet, i, 
dessert 1906» 338-40, = Islamstudien, i, Leipzig 1924» 458-60. 

On Isiamic judges underthe Umayyads; 

*M. GacdkproY'Dbmoubykes» 'Sut les origines de la justice musulmane*» 
Mélanges syriens offerts à Af. René Dussaud, ii, Paris 1939» 819-28. 

*É. Tyan, Histoire de /organisation judxcia ire, 83-99, 

J. Schacht, OriginSf 100-2» 167 f. t 191; art. *A 1 -Ash r arï Abu Burda’, in 
EJ* 

£. GrAf» ‘Gerichtgverfa&iung und Gerîcbtsbarkeit im isLamiachen Recta*» 
JÇjeitsehr. vergl. Rechtswiss* lviii(r955)» 48-78 (the method and the historical 
conclusions are questionable). 

Arabie sources on the earfy judges m Islam ; 

*Abdal-Hàmïd ibn YahyA (d, soon aller 132/750)» Rùdla addressed to 
*Abd AJJâh Lbn M&rwân» in Kalfcashandï» $ubfi al-A f shâ , x» Gairo 1916* 
217 f.» and în Ahhad ZakI Çafwat» Jamharat Rasait al-Arab, ii, Gairo 
1937» 508 f. (on tbe qualifies demanded of a k&fl at the end of the 
Umayyad period). 

Wakî* (d. 330/941)» Akhbar aLkudât, ed. *Abd al- f Azïz Mustaia al- 
Marighî» i-iii, Gairo r 947-50, 

Kmol (d. 350/961)» The Govemors and Judges of Egypt, ed. R. Guest» Leiden 
and London 191a (important review by G. BirgstrAssbr, J£J).Af,G* 
Ixvüi (1914). 395-413)- 

On che ‘inapte tor of the market’: J. Schacht, in Oritntalia, xvii (1948), 518. 

On thejudieial autonomy qf the non-Mustims : 

N. EdelbYj 4 L* Autonomie législative des Chrétiens en terre d* Islam 1 » 
A*HJ)* 0 * v (1950-1)» 307-51, 

A, Fattal, Le Statut légal des non-Musulmans en pays d* Islam, Beyrouth 1958. 

4 J. Schacht» in Revue africaine, xevi (1952)» 322 f. 

On Raja 1 and Abu Kilâba: J, Wbllhausen» Dos arabische Reich und sein 
Slurz, Berlin 1902» 165 (transi. Margaret G. Weir, The Arab Kingdom 


B3BLIOGRAPHY 


335 


and iüFall, Calcutta 1937, 364 f.); Ibn Sa'd (d* 230/845), Aïfcï& <U*Ta^âi 
ùLKablT, vii/i, Leiden 1915, 133-5. 

On Ibrâhîm al-Nakha'i and hù contemporaria in Iraq; J* Schaght, 
OrigÙL r, 229-31, 233-7* 



BIBLIOGRAPHY 


aafi 


CHAPTER 6 

1 J. Schacht, Origins, 6-10, 313-23. 

fR. Brvnschvio, ‘Considéra lions sociologiques sur le droit musulman 
ancien 1 , SJ. iii (1955), 61-73. 

2 J. Schacht, Origins , 224-7. 

3 fR- Brunschyio, * Polémiques médiévales autour du rite de Mâlik’, AU 

■Andalus, xv (1950), 377-435 - 
J. Schacht* Origins, 5B-97. 

4 J- Schacht, Origins, 331-40, 243-8, 249-52. 

art. ,f AtâY in iï./A 

À iistof a u thon Lies* mostlyof the second century,in Ibn Hazm (d. 456/1065), 
al-Ibkâm fl Ufü l aUAhkâm, chap. xxviiî (ed. Caïro, 1 345-8, v, 95-104). 

5 J. Schacht, Origins, 73 f., 76. 

6 J. Schacht, Origins, 240-2, 248 f. 

7 fl< Goldziher, Afuhammedan ischt Studien , ii. Halle 1890, 1-274 (h* 0 * 19 !* 

L, Bercher, Études sur ta tradition islamique t Paria 1952) (fondamental). 
À, Guillaume, The Traditions qf Islam, Oxford 1934 (based maiitly on 
Goldziher), 

Brunschvio (see above, no. 3). 

J, Schacht, Origins, 253-7* 

artt, *Ahl al-Hadüh* and ‘A^hàb al-Ra’y,* i* 1 

J. Fück, *Dic Rolledea Traditionalismes im Islam*, xcüi (1939)» 

1-32 (uncritical). 

J. Robsok, Muslim Traditions: the Question qf Aulheniietty, Manchester 1952 
(reprinted from Memoirs and Ptoeeedings qf the Manchester Liietary and 
Phtlcsophical SoaUty ) . 

art, 4 ï£adïtH\ in EJ * 

On aneîent poiemics coruxming traditions : 

I. Goldziher, ‘Kâmpfe um die Stelhmg des Hadlî Un Islam’, Z*D*M+G* 
Ixi (1907), 860—73; aummary in French by G. H. Bousquet, in Arabica, 
vii (i960), 4-8. 

J. Schacht, Origins, a 1-57, 59 f, 63 f t , 128-32* 

Meihodoîogkal : 

R. Brunschvto, ‘Ibn *Abdalh*akam et la conquête de l’Afrique du Nord par 
les Àiabes\d*/.£,0. vi (1943-7), 108-55. 

J, Schacht, 4 A Revaluation of Islande Traditions’, J . A À . S . 1949, 143-54* 

'Le Droit musulman: solution de quelques problèmes relatifs à ses 

origines’, R.A~ 1952, 1-13. 

Origins, 138 - 79 * 

Collections qf traditions are extremety numerous, and the so-called 'six booka 1 , 
the Works of Bukhkrl, Muslim, Ibn Mija, Abü Dâwûd, Ttimidhl, 
and Nast’f, vvhich date from the second half of the third century of 
the hijra, are regarded as particul^rly authoritative in ortbodox Islam, 
although they are not source booka of Islande Law. 



BIBLIOGRAPHE 


*27 


Translations of thc faftïfr of Bukh&rl (d. 256/870): O* Houdas and W. 
MxïiçaiSj Les Traditions islamiques, i-iv, Paris 1903-14; F- Pe L irait, Le 
Livre des testaments, Algiera 190g ; the sa me, Le Livre des ventes , . * suivi du 
livre de la vente d terme et du livre du retrait, Algîers 1910; the same Œuvres 
diverses, Algiera 1949, 5-71 {Livres de V ensemencement et de la mousaqat); 
G,-H. Bousquet and Kh, Takaru, ‘Le Livre des successions*, &A. 
1933, 208-38; G* -H, Bousquet, L'Authentique tradition musulmane, Paris 
1964 (a sélection). 

A, J* WeNsinck, A Handbook of Earfy Muhammadan Tradition^ Leiden 1927 
(subject index of the ‘six books 1 and of other andent works, including 
the Afusnad of ïbn Hanbal and the relevant parts of Màlik*s Muwatta* 
and of the Zaydl Majmû r al-FifJi). 

and others, Concordance et indices de la tradition musulmane, i- , Leiden 

1933— (in progress; in Arabie). 

Other important collections : 

Bayhakï (d, 458/1066), al-Swum aI~Kubrâ. 

Muttahï al-Hixpï (d. 975/1567), Kanz at- UmmdL 

Shawkànî (d, 1250/1832; a Zaydl Shiitc author, nsing Suttrn material), 
Nayi al-Awfâr* 



BIBLIOGRAPHY 


338 


CHAPTER 7 

1 tG* BBEOffraASSER, Anfange 1 md Charakter des juristiscften Denkens im Islam » 

îa Der Islam, xiv (1925), 76— B ï (important* though pardy dated). 

* 1 . Goldzihbr, Die géhititoti) Leipzig 1884, 3-20, 89-94 (stîll important). 

J. Schacht, Origùts, 98-119. 

2 On legal 'puzzles'; J. Schacht, Origiw, 341 . 

On legal adages; J, Schacht, OrigtnSy 180-9; R. Brunschvig, in R t H* 1950» 
39-31 ; thesamc, in Uniiy and Vamiy ùt Muslim Civitizaticn, ed. G. E. Von 
Gruncbauin* Chicago 1955» 85. 

3 J. Schacht* Ori^tm, 269-87. 

Important Arabie sources for the second ceniwy ; 

Mâlek (d. 179/795)* al-Muwaffa , a ho in the version of Shaybânî; part 
transh b y F, Pectier* Le Livre des ventes du Mouatfâ de Màlik Ben Anas* 
Algiers 1911. 

Samnût* (d, 240/854)* al-Mudai vwtyia (for opinions of the Medinese); key to 
the contents by G. -H. Bousquet, in X./JT.O. xvi-xx (1958-62), and in 
RA. 1958-61; transi, of the Kitàb al-frabs s by Aluenouak Kellal, R.A* 
1936* 186-207; cf. ibid. 1937, 149-55. 

AbO Yüsuf (d. 183/798)* at-Radd*àlâ Siyar at-Àwzâ* I. 

Ikhtilaf Aid If attifa wa-bn Ab f Lqylà. 

Kitàb ai-Âthôr* 

ShayhAnî (d. 189/804), KUâb al-ffujaj. 

Kitàb ol-Àthdr. 

Kitàb al-Âfli transi, of the chapter on ‘defects* (above, p. 152 f.) in G. 

WîB deksohle r, Mângei betm Kouf (below, p. 276). 

ai-Jàmi* al-Kabïr. 

ed-Jâmi* aI-Çaghlr\ part transi, and comme n ta ry by I. DramtOFF, 

MJI.Q.S* xi/2 (1908), 60-206 (the introduction b dated), 

version of Mâlik’s ûl-Muwatfa * 

SuApfî (d. 204/830)* Kitàb ai-Umn, containing also ni ne* mostly polemical 
HtaUises* 

- — Ikhtüàf at-HadUh* 

al-Riséia; detailed digest by L. I. Graf, Âl-ShàfTVs Verhandeling ocrer de 

* WotuUfi* van denFifch, thesis, Leiden 1934; transi. M, Khadduri, Treatùe 
an Moslem Jurisprudence, Baltimore 1961. 

MuzanI (a disciple of Shâfi r ï; d. 264/878), Kiidb al-Amr utal-Pfahyt ed. and 
transi, by R. B&unsghvig» BJ?. 0 . xi (1945-6), 145-96. 

ai-Mukhtasar. 

XabarI (d. 310/923), KUâb Jkhûlâf al-Fukahâ* (cf, below, p. 265). 

Majmü* ai-Fifrft? attributed to Zayd b, 'AU (d, 122/740; a Zaydl Shiite 
work, bascd on Iraqian doctrines; cf. G. Berostkasbbr, Q*L*Z* 

1 14-24; R, Strothmakw, Der Islam, xüi (1923), 37-40, 49; part transi. 
G, -H. Bousquet and J, Behqub, Recueil de la loi musulmane, Algiers 194t. 

4 J. Schacht, Origine, 388-314; artt. ‘Abû Hanîfa al-Nu'mân’, 4 At>ü Thawr% 

‘Abü YûsuF* ‘al-AwzâT* in EJ*\ ‘Mâlik b. Atias', in Shcrter £./, 


BÏBLIOGRÂPHY 


3*9 


W. Hkffbning, art. ‘al-Shaibânï’, m ShorUrEJ* 

5 J* Schackt, Origins, n-ao> 77-80, 88-94, iso-8, 134-7» 315-38 and in 
Classicisme et déclin culturel dans ('histoire de F Islam, Paris 1957» 145-7* 

W. Heffencng, art. ‘al-ShâfiT, in ShorUr E.L; J* Schacht, 'On ShâfiTs 
Life and Personality 1 , in Studio Orùntaiia lodtm Pedersen * . . Dicata, 
Copenhkgtn 1953» 318-36. 

R, BhunschviOj in Arabica ^ i (1954)» 359 £ 


330 


BIBLIOCRAPHY 


CHAPTER 8 

1 B- Lewis, art. “ Abbâskfa*» in EJ. % 

AbOYOsuf (d. 182/798)* KUdb al- Khardfitr &ml> E. Fagnan, Le Livre de l'impâl 
fonder^ Paria 1521, 

2 G, Gabueli, // l eadi } 0 giudice musulmane, Rome igi3 (scparately printed 

from Riutsia coloniale, vïiï/2, fase, 3 and 4). 

JË, Tyan, Histoire de l'organisation judiciaire en pays dTslam, and ed., Leiden 
1960 (cf. M. G aude proÿ-D emoub ynes, R,ET. 193g, 109-47, and J*A* 
ccxxxv (1946-7), 133-33). 

G. WiETj Matériaux pour un Corpus Inscriptionum Ârabicarum, 1/3 (Mémoires 
publiés par Us membres de PlmtUut fiançais d'archéologie orientale), Cairo 
1930, 50-^3 (on ehurfa). 

A. Christenben* LMran sous Us Sûssanides, and ed., Copenhagen 1944, 
300—3 (on the Iranien model of the nagar jH-magâlim ) . 

W. Bjürkman, Die Biusehrifien i m dïwin al-inSâ\ Der Islam, xviii (1939), 
307-13 (suggests a hellenistïc model for the nagar JU~magâlim in médiéval 
Egypi). 

S. M. Stern, ‘Thr« Pétitions of the Fàtimid Period', Otims, xv (1962), 
1 72-309 (on naçar fil-magâlim) t 

On the administration qf justice tn the ntiddU qges ' 

*G>£ERG3rRAS$BK,iïi £Z). À/.G. Ixviii (1914}» 395-41 7 (on Egypt during the 
fïrst four centuries of Islam). 

*A. MeZj Die Renaissance des IslÂms, Heidelberg 1922, chap. 15; transi. S, 
Khuda Bukhsk and D. S. Màrgoliouth, The Renaissante of Islam, 
London 1937 (reprinted from LC. îi-vii, 1928-33); transL S. Vila, 
El renacismento dei Istâm, Madrid 1936. 

E, L6vt- Provençal, V Espagne musulmane au X*** 6 siècle, Paris 19323 chap. 3. 

* Histoire de PEspagne musulmane , iii, Paris 1953, chap. 10; transi. E. 

GarcIa G4uez, Historiés de Esparuz, ed. R. M, Pïdal, vol. v, Madrid 1957, 
chap. 3. 

J. P . HotfKiNe, Médiéval Mutlim Gcoemment m Barè ary, London 1958, 1 1 2*47. 

H. R. Idri9| La Berbérie orientale sous Us gïfïdts, Paris 1962, iî f 548-72. 
tRi Brunsckvio, La Berbérie orientale sous les Hqf sida, ti, Paris 1947, 1 1 3 — 33 i 

‘Justice religieuse et justice laïque en Tunisie, sous les Deys et les 
Boys» jusqu'au milieu du XIX* siècle*, S*L xxiii. 

À, Schïmmel, Kaltf wd Kadi un spât-mittelalterlichen Agypten, Leipzig 1943 
(separately printed from JV.L xxiv (1943), 1-128). 

♦À. K. S. Lambtok, *Quis custodiet custodes?' Some Réfactions on the 
Persian Theory of Government*, 5 ./. v (1956), 125-48; vî (1956), 125*46. 
S. R. Sharma, Aiughal Government and Administration, Bombay 1951, 
chaps. xii and xiii. 

I. H, Qureshi, The Administration qf the Sultanats qf Delhi , 4Ü1 ed*, Lahorc 

1958* 157 ~ 74 - 

Arabie sources on the administration qf justice: 
al-MàwaadÏ (d. 350/1058), al-Àhkâm ai-Sulimtjya ; transi. E. Fagnan, Les 
Statuts gpucernemanUiux^ Àlgien 1915; cf. abo H. F. àmedroz, ‘The Office 


BIBMOGRAPHV 


? 3 [ 

of Kadi’, ‘The Mazaiïm Juridiction’» and ‘The Hisba Juridiction in the 
Ahkam Sultaniyya of Mawardi', J.ÆÆiS* 1910, 761-96; 19*1* 635 - 74 ; 
1916*77-101*287-314. 

AjbÜ Ya t lX (di 458/ 1065), al-Âhkâm al-Eulfâniyya. 

NuwayrÏ (d. 732/1332), Nihdyat ai-Arab JiFunûn aUAâab, vi, Cairo 1926* 

315- 

IbnJamA'a (d. 733/1333), Tùhrïr al-Ahk&m JïTddbïr MiUat al- Islam; ed. and 
transi* H. Koeler, Htmdbueh dis islamtsehen Staats- tmd VcrwattungsrecH tes, 
Ishmka, vi/4 (* 934 )» 349 - 4 * 4 ; vii/i (1935), 1-64; A 6 h. /* d. Kunde des 
Morgettl. xxiii/6 {1938), 18-129* 

TA j àl-Dïn Subkî (d. 771/1370), Muïd aLJWom wa-Mubïd al-Nikam ; 
Germai abbreviated transi* O* Rcscher, Istanbul 1923* 

Ibn Khaldük (d* 808/1406) al-Mufcûddima t fa$l 3, § 3 1 ; transi. Mac Guceun 
DR Slanë, Lis Prolégomènes, 1, reprint Paris 1934, 447—60 \ transi* F* 
Rosenthal, The Muqaddimah, i, New York 1938* 448^65. 

ÇalkaskandI (d* 831/1418)* $ubb al-A'shd: W* Bjôrkman, Beitrâge zur 
Geschiehte der StcûUkmzlei im islamischen Agypten, index, s* w* qâdï, maçâlim, 
ftagibi éurps, mufitasib* 

WansharÏsI (d* 914/1508), Kitâb al-Wilâydt; ed* and transi* H* Bruno and 
M* Gaucepro y-Demombynes , Le Livre des magistratures, Rabat 1937* 

On biba in partktdar : 

C* Cahen and M. Talbi* art T ‘Hisba’ in Æ*/. 1 

YahyA ibn *Uuar KinànI (d* 289/901), Âhkâm al-Sük, extracts ed. Mah* 
mûd 'Ail Makkl, in RJMJSJ. iv (1956)* 59-151 (Arabie section) ; transi. 
E. GARcfA Gômez* in At-Andalas, xxii (1957)* 253-316. 

W* Behrnaubr, Mémoire sot Us institutions de police chez les Arabes, les Persans 
et les Turcs, Paris 1861 (separately printed front J*A,j 5th ser., xv-xvîi 
(1860-1); contains a translation of ShayzarI (d. 569/1193)* Nihâyat 
ûl-Rutba ft T<dûb al-Htsba, on whicb cf. J* Sauvaoet, JA. ccxxxvi 
(1948)* 309 — J 1 ) ; text ed* àl-‘Ar!nï and M* M. Ziyâda, Cairo 1946. 

Saka^ï (about 500/f.noo), ed* G. -S* Colin and E* Lévi-Provençàl, 
Un Manuel hispanique de hisba, Paris 1931* 

Ibn 'Abdün (about 500/c* 1 100), ed. E* Lêvi-Pfrûvençal, \nJ.Â> gcxxiv 
( 1934), 177-399; transi. F* Gabrieu, ‘Il trattatocensoriodîIbn'Abdûn’, 
RendkonÛ Accademia Littcet, 6th scr., xi (1935), 878-935; transi* L£v> 
Prdvençal* Séville musulmaite r au début du XII 6 siècle, Paris 1947» LÂvi- 
Provençal and E* Garcia Gômez, Se villa mustdmarta a camien&s del siglo 
XII , Madrid 1948. 

E. Lévi-Provençac* Trois traités hispaniques de (tisba, Cairo 1955* containing 
the treatiaesof Ibn 'Abdün (above), of Ibn F Abd al-Ra’ûf, andofjarsifl; 
this last transi. G* M. Wickens, iii. (1956), 176-87; the second and 
the third transi* Rachel Ariâ* Hespéris-Tamudd, 1 (1960), 5-38, 199-214* 
349 -^ 6 * 

Ibn Sa^dûn {d. 567/1172), Afikâm al-Sûh, ed* Mahmûd f AJl Makkl, 
RJ.E.E.L iv (1958), 59-152 (Arabie part); a collection of fatwâs 

Ibn Taymiyya (d. 728/1328), Ris&lat al-tfisba fiUIslâm ; cf. H* Laqust, 

Essai (below*p* 237), index, s.v* hisba. 


BIBLIOGRAPHY 


* 3 * 

Ibn Ukkuwwa {d. 729/1330), Sfaâlim d-fCurba fl Aftkdm al-ffisba, ed, 
R* Levy, London 1938 (E, J. W. Gibb Memorial, n,s-, xii) (cf. M. 
Gauobfko Y*D feM ou b ynes, JA . ccxxx (1938), 449-57)* 

R, B, Sebjeànt, "A Zaidl Manual of IJisbah of the 3rd Century (H)’, 
R,S* 0 . xxviiï (1953), 1-34, 

N* ZiyAda, aLfiijba wol-Muklasib jxl-lslàm> Beyrouth 1963 {coq ta ins 
extracts from Arabie sources}. 

3 É. TyaNj Histoire de F organisation judiciaire, 446-5 1. 

mSJ+ x (1959), 101-8, 

Ibn Faahûn (à* 799/1397), Tabfiret al-tfukkâm (section 3); cf. N, J, Couj> 
son, 1 The State and the Individuel in Islande Law’, /,££.£>. vi (1957), 
49-60 (the conclusions of tbis paper need qualification). 

Ibn Taymiyya (d. 738/1328), al-Siydsa al^Shar ijya\ transi* H. Laoust, Le 
Traité de droit publie d f I 6 n Tdtmfya, Beyrouth 1948. 

Ibn Kayyîm al-Jawzîyya (d* 751/1350), ai-Jumb <U-ffvk?mjya fii-Siydsa 
€U-Shar*ijy& 

A, N. Poliak, în HE.L 1935, 235 f., and in B.S.QA.S+ x (1942), 862, 875 
(on Mamlûk sijâsa). 

4 J. Schacht, Origins, index, s*v. Ibn Muqafîa*. ; 

S. Goitein, ‘A Turning Point in the History of the Muslim State’, LC. 
xxiii (1949), 120-35. 

On the control of religious law possible for a Shiite imâm> cf. J. Schacht, 
in Classicisme et déclin culturel dans P histoire de Plslatn^ Paris 1957, 144 f. 


BIBLIOGRAPHV 


*33 


CHAPTER 9 

1 J, SCHACHT, OrigVlS, 6 f.j 9 , 3 a 1 . 

On the Muutaffa and the Mîidawwana, see above, p. 228; F. Krenkow, 
art ‘Sahnün’, ini?./. 1 , 

W4 Heffening, art» 'aLMuzanî 1 , in EJ? ; cf. also above, p* a 28. 

M. Plessnbr, art. ‘Sufyàn al-Thawrï\ in EJ?; J. Schacht, Origins, 24a. 

^ See the bibliography on tifût al-jïfch bclow, pp. 266 ff. 

On the graduai émergence of the group of four tifûi t cf J. Schacht, 
Origins f 134-6; F. Kern, Tabarï» Ihtillfalfuqahâ", Z*D*M*G- Iv (1901)» 
6l_95 * 

3 R, Paret, art* ‘Istihsàn and istiçlàb*, in Shorter EJ, ; J. Schacht, Origim t 
ni f., 118 f.; Ê. Tyan, in S.I. x {1959), 84-101. 

1 . Goldzïher, 'Übcr i^ma'*, Nackr* Gif* Wiss* Gâtttngen, PhiL-hist. KL, 
1916, 81-85; summary in French by G.-H. Bousquet, 1 n Arabica* vii 
(i960), 15b 

G. F, Hourani, 'The Basis of Authority of Consensus In Sunnite Islam 1 , 
SJ. xxi (1964), 13-60. 

Mu$tafA Zayd, aLMaflofra Jd-Tashr? atJslâml f and ed., Cairo 1384/1964. 

On Mâlikï ‘amal; 

fj» Berque, art. 'À mai* (3), in EJ* (with bibliography). 

fL. Milliot, Démembrements du habous^ Paris 1918, 23-30, 109-17. 

f Recueil de jurisprudence chérifienne, i-iü, Paris 1920-3 (especiaHy intro- 

duction to vol. i, section iv) ; vol. iv, by J. La panne-Joinville, Paris 195a 
(especially préfacé by Milliot, v-xîx). 

* Introduction 167-78. 

♦O. Peslb, Le Contrat de Safqa au Maroc, Rabat 193a (cf. R* Charles, in 
R.A. 1933,57-114). 

♦R, Brunschvig, 'Contribution à l’histoire du contrat de khamessat en 
Afrique du Nord", R,A. 1938, 17-21. 

fj. Berque, Essai sur la méthode juridique maghrébine, Rabat 1944, 33-49, 63-77» 
126-9* 

Translations of Arabie sources; 

ZakkAx (d. 912/1506), al-Ldmijpûi ed. and transi* Merad ben Ali, Casa- 
blanca 1927. 

WansharIsI {d, 914/1508), él-Mi'yàr, transi, of extracts by É. Amar, La 
Pierre de touché des fetwas, 2 vols., Paris igo8-9 (cf. F. Codera, in BoUUn de 
la RealAeademîû de la Historia, liv (1909b 345-55; lvi (1910), 378-86). 

*Abd al-RahmAn al-FAsI (d. 1095/1695), at-Amal al-Fdsl; V. Loubicnac, 
'La Vente çafqa dans la jurisprudence des eadis de Fez", >933, 62-1 14; 
the saine, 'Le Chapitre de la préemption*, Hespéris, xxvi (1939), 191- 
239; F. Guày and M. Ben Daoud, ‘Le Mariage dans Ja jurisprudence 
des cadis de Fès", R.A. 1933» 178-207. 

Ahkad ’AbbâsI (d. 1 152/1739): J. Berque, 'Les Ajwiba d’al-* A bbâsî’, R.A* 
i95°. 94 -t0 4* 

Tâwuoï IBM 50 da (d. 1209/1795): E. PrÔbster, ‘Die Aiwiba des Tàudi 
Ibn Soda’, Islamica, 11/3 (1926), 430-8. 


a 34 


BIBLIOGRAPHY 


Wazzâk! (d. t 349/1923) * al-Mijwr al-Jadïd; J. BafcQUz, La Nawâ&l et 
muzârtfi t du MVjidr Al Waz&hi, Rabat 1940; P. Mispoûlet* id 
xxîv (1913), ^98— 310 (table of contents). 

On *u rf and r dda in Islande law: 

I* GoldziheRj Die ZÂkiriten, Leipzig 1884, 904-6» 

C, Snoock Hurgronje (1884), Verspreide GeschrifUn, ii, 72-74. 

SeUeted Works, 57. 

D. Santuiana, Istùu&ûni, i. 46 f. (needs qualification). 

J. Eerque, Essai sur la méthode j uridique maghrébine, 79 f. (saine rexnark). 

J. Sghàcht* in Classicisme et déclin culturel dont F histoire de V Islam, Paris 1957, 

141-51* 

P. J. Ziadbh* ir Vrf and Law in Islam’* in The Wetldof Islam,tà.J. Kritzbck 
and R. B* Wînüer, London 1959, 60-67. 

N. J. CouLSDtf, ‘Musllm Gustom and Case-La w J , FK./.,N.s.v 1(1959), 13-24* 

Ajjmad FahmI Abü Sihna, al* *UtJ wal* *Âda ft Ray al- Fttfa&â?, Caire 1959 
(infiuenced by modernist thought). 

4 On the chapter-headings of Bukhârl: I. GoldzihER, Muhammêdtmische 

Studien, îi, Halle 1890, 234-6 (transi. L. Bercher* Études sur la tradition 
islamique, Paris 1952* 394-6); the samç, Die Zdhiriten, 103-7. 

*H. Laoust* arL ‘Ahmad b. HanbaT* in' El/* 1 , 

Ahmad ibn Hanbai, Kitâb al-Masâ*îl (t>nly one of the several versions bas 
been printed so far}; the samc, Kitâb aUWard (The Bcok ûf Religions 
Scrupulousness ): transi, of extracts by G. -H. Bousquet and Pauls 
Charlbs~Douin ique * Hespéris, xxxix (1952)* 97-1 19. 

La ter Hanball ufûl in *Abd AllAh ibn Ahmad ibn Kudàma (d. 690/1223), 
Rmidat al-/fâ{ir; cf R. Dbniel, RM J xxxi (1963), 33~47* 

|On the doctrines of Ibn Taymiyya* see the Works of H. Laoust* below, 
p, 237; also Sirajul Haq, ‘Ibn Taimîyya’s Conception of Analogy and 
Consensus’* LC. xviî (1943), 77-8? (to be used with caution). 

5 Goldziher, L>ü Zâhîritêrt, Leipzig 1884 (fondamental; cf. C. Snoucr 

Hurgronjb* Verspreide Geschriften, vi* 19-29). 

*R. Strothmann* art, \£dfttfvya’ f in ShorUr EJ. 

J. Schacht, art. *£)âwüd b. Khalaf *, in EJ . ,* 

*C. van Arsndomk, art, ‘Ibn^azm’, in ShortcrE.L 

•M. AsIn Palacios, Aèenhézam de Côrdoba, vol. i, Madrid 1927. 

ÎR. Arnaldez, Grammaire et théologie chez I&n ffazm de Cordoue, Paris 1959* 
^3-S3j 217-43. 

‘Les Biens en droit musulman à travers les idées d’Ibn Hazm de Cor- 

doue\ Les Mardis de Dar el-Salam 1956-5?, 1959, 147-86, 

‘La Guerre sainte selon Ibn I^azm’* Études d^orienUdisme . . » Léüi- 

Provençal, Paris 1962* ii, 445-59* 

, *Y, Linant de Bellbfonds* ‘Ibn Hazm et le zahirisme juridique’* R.Â- 
1960, 1-43. 

On the legal thougHt of the Mu'tazila* cf. J. Schacht, Origine, 128, 258 f. 

On Ibn Tümart and the Àlmohads ; 

I. Goldziher* Z 3 k 173-5* 



BIBLIQGRAPHY 235 

t ‘Materialien zur Kenntnis der A3 moh adenbewegung’, £,ZLAf*G* li 

{1887), 30-140 (especially pp* 85-100}, 

f Le Livré dé Mohammed ibn Townert, Introduction, AJgicrs 1903. 

K, Brunschvig, *Sur la doctrine du Mahdl lbn Tümart', Arabie^ îi (1955)1 
137-49 {éhQÏn Ignace Goid^her Memorial Volume, ii, Jérusalem 19581 1-13); 
the oame, in Études d y orientalisme , , * Uvi-Provençal, i* 38, 67. 

6 J, SchachTj art* 'Abü Thawr\ în EJ. 3 , 

R. Paret» art* ‘al-Tabar! 1 , in Shorier EJ* 

Spread and distribution 0/ thé schwls of law: 

On the spread of Islam itsclf and the présent distribution of Muslims see: 

Sir Thomas W, Arnold, The Preaching of Islam \ London 1913, 

La Documentation française, no* 1642 (Série Internationale, cclxxiii), 
Paris, 9 August 195 21 Les Musulmans dans le monde (with map). 

H, W, Hazard and others» Atlas of Islamie Hislory, 3rd ed. t Princeton 1954 
(concerned with the political rather than with the religions expansion of 
Islam), 

H, A, R* Gjbb, Mohammedanxm\ London 1953 (Home University Library), 
1 — 22 - 

R. Roolvinr and others, Historical Atlas of ihe Muslim Peuples t Amsterdam 
1957 - 

A* Me z. Dis Renaissance des Islâms, Heidelberg 1922, chap, 14; for transla- 
tions* see above, p* 230, 

Ah mad Taymûr (Pashà), Nûzra Târîkhijya fî hudüth al-madhâhib al-arba'a 
wa-ntish&rihâ, Cairo 1344 (1926) (Historical Survey of the Qrigin and Spread of 
the four Schools of Law), 2nd ed* f Caire 1384/19(65, 

Muhammad Abû ZaHra* Târïkh al-Madhâhib al-Islâmijrya t Cairo 1963* 

L* Massignon, Annuaire du monde musulman, $th ed,, Paris 1955, 

J. Schacht* art. '(Ianahyya\ in EJ . 3 
W. H&ff&nïnGj art- 'Mâlikls*, in Skorter EJ. 

M. B, Vincent, Études sur la loi musulmane ( Rit [j£c] de Malek). Législation 
criminelle, Paris 1842 (the first part* Préliminaire, contai ns a still useful 
account of the early spread of the Mâlîkï school and of its 1 itéra turc). 
ÀHM&D Bakjr, Histoire de V école tmlikite en orient jusqu'à la fin du moyen âge , 
Tunis 1 962* 

J- Lôpez Ortiz, La recepciàn de la escudo malequi en Espaha, Madrid 1931 
(sépara tely printed from Ânuario de Historia del Dtrecho Espahol)* 

H. Monés* *Le R 6 le des hommes de religion dans V histoire de P Espagne musulmane* , 
SJ. xx (1964), 47-8B, 

E. Lévi-pRûVENÇAL, ‘Le Malikisme andalou et les apports doctrinaux de 
l’Orient RJ.E.EJ, i (1953), 156—71 . 

Mahmüd f Aii MakxI, Ensayo sobre las aportaciones orientales en la 
Espafla musulmana (i), RJ.E.EJ, ix-x (1961-62), 65-231* 

J* Berq,ub, 4 Vil le et université. Aperçu sur l'histoire de l'école de Féa’, 
RM. 1949, 64-117, 

A* Demeerseman, ‘Recherches tunisiennes sur Je màlikisme ifrîqiyen’, IBLA, 
xxvi(rg63), 1-12 ( a review of recent publications). 


*36 B1BLIOGRAPH Y 

W. HbffenïNo, art. "al-ShàfiVj in ShorUr EJ. (afc the end), and art, *a1- 
Nawawï\ ibid. 

L Goldzihzr, an. ‘Afymad b, Muhammad b, Hanbai*^ in ShorUr EJ. {at 
the end). 

4 Zur Geachichtc der hanbaUtischen Bewegungen’, %J)*À{.G. Loi 

(1908)» i-a8; summary in French by G.-H. Bousquet, in Arabica, vii 
(1960), 135-9. 

H. Laoltct» La Précis de émit d*Ibîi Quààmû, Beyrouth 1950* introduction; 
4 Le Hanbalisme sou* le califat de Baghdad 1 , R.EJ. 195g. 67-198; 'Le 
Hanbalisme sous les Mam louis Bahrides*, E . E . Jf . 1960, 1-72; art. 
‘Sanabüa\ in E.I* 

7 On ikhtilâf .* 

J. Sckacht, Origine, 95-97. 

Ip Goidzihbr, art. ‘IkhtiUf*, in ShorUr EJ. 



BIBLrOGRÂFHY 


*97 


CHAPTER 10 

2 D. B. Macdonals, art. ‘Idjtihâd’, in Shorter EJ, 

J* Schacht, art. ‘Tayïd^ in Shorter EJ. 

in Classicisme et déclin culturel dons P histoire de F Islam, Paris 1957, 146 f* 

Th- W. Juynboll, Hondhidmg, 33-26, 370-24 

MiEtZA Kazem Beq, 'Notice sur la marche et les progrès de la jurisprudence'* 
&c-, J-ri. 4thser- xv (1850), 158-214 (pp. 181-214 on degreescrfy'ri&ïtf and 
the rest of the paper is quite out of date). 

On authorïtatïve works of the several schools, sec the bibliography below» 
pp- 261 ff. 

On later development* of doctrine: 

G. A* NalÙno, 'Délie assicurazioni in diritto musulmano hanafita* (1927), 
Radolta di scritiî, iv, 19421 63-84. 

‘Intomo al divîeto romano impériale dell* aflratellamento e ad 

alcuni paralleli arabi’ (1936), ibid, 385-631 (pp. 626-9: ïbn Taymiyya’s 
decision on a custom of mercenaries). 

*R* BkukschvtOj ‘Théorie générale de la capacité chez les Haoafitea médié- 
vaux’, JMD.A. ii (1949), 157—73- 

* ‘De l’acquisition du legs dans le droit musulman orthodoxe*, 

M.AI.D.C, iiî/4 (Rome 1955), 95-110, 

* ‘Variations sur le thème du doute dans le fiqh’, <Sfodi orientalistici in 

onore di Giorgio Levi Délia Vida, i, Rome 1956, 61-82* 

J, Schacht, ‘Sur la transmission de la doctrine dans les écoles juridiques 
de l’Islam*, ÀJ.Ê. 0 . x (1952), 399-419* 

3 Th. W* Juynboll, HandUidxng, 372 f. 

On the £âhirl& and the Almohads, see the bibliography above, pp* 234 f. 

M. Ben Chenee, art* T bu Taimïya’, in Shorter EJ, 

tH. Laoust, Essai sur les doctrines sociales et politiques de ... B, Taimiya, Cairo 
i939t 

I Contribution à une étude de la méthodologie canonique de . , , A Taimïya, 

Cairo 1939* 

‘La biographie d'Ibn Taimîya d’après Ibn Ka£Ir’, B.E.Û* ix (1942), 

115-62. 

On reformer* and moderniste: 

♦H. Laoust, 'Le réformisme orthodoxe des "Salafiya” % R.EJ. 1932, 
175-224. 

Le Califat dans la doctrine de RaHd Riflâ, Beyrouth 1938, index s*w. 

igtihâd and taqlïd. 

‘Le réformisme musulman dans la littérature arabe contemporaine’, 

Ürunf, ni (1959), no* to, 81-108. 

•C* C* Adams, Islam and Modernisai in Egypt, London 1953 (subside: A study 
of the modem reform movement . - .). 

J. Bekque, Essai sur la méthode juridique maghrébine, Rabat 1944* 89-137* 

C* Smith, Modem Islam in India, revised ed-, London 1946. 

+Hh à. R, Gibb, Modem Trends in Islam, Chicago 1947. 


□36 BIBLTOGRAPHY 

M. D, Rahsak, 'Shâh Wali Ullâh [d. 1176/1762] and Ijtihâd*, M.W. xlv 
(( 955 )i 34 ^ 5 ^ 

F, Rahman, ‘Muslim Modem ism in the Indo-Pakistan Subcontinent*, 
B.S.O.AJS, xxi (1958)* 62-99. 

Muinuddik Ahmat» Khan, ‘Shah Wall* Allah 1 » Conception of Ijtihâd’, 
vii (1959), ( 55 - 94 * 

M. Kerr, ‘Rashïd Ri^à and Islande Legal Reformé M,W. 1 (i960), 99- 
ro8, 1 70-81, 

E, J, J. RûflENTHAi.j ‘Some Reflectîons on the Séparation of Religion and 
Politics in Modem Islam*, hlamic Studios, iii (1964), 249-84, 

4 E* Nunê, 'Il parère giurîdico (“fatwà 11 ) del "mufti" nd diritto musulmano’, 

0 JW, xxiv (i 944), 37-35. 

E, Tyan, Histoire de l'organisation judiciaire en pays d'Islam, 2nd cd*, Leiden 
1960, 519-30, 

art, ‘Fal*vâ\ in£,L a 

R, Brunschvig* La Btrbérie orientale sans Us ff affidés, ii, Paris 1947» 138-43, 

‘La preuve en droit musulman’, in Recueils de la Société Jean Bodin, 

xviii, Brussels 1964, 169-86, 

J, L6p£2 Ortiz, ‘Fatwas gTanadinas de los siglos XIV y XV', AlrAndalus, 
vi (1941), 73-127 (with an historiés! introduction on fatwâe and muftis in 
Islam! c Spam), 

L. Sfccû ns Luceha Paredrs, Dos fatwas de Ibn Man^ür (wrote 864/1460), 
Miscelànea de estudios arabes y hebraicos, v (1956), 5—17, 

E, Mich aux-Bb llajre and othera, ed, and transh of Bâya'k&bï » 1 -Malwl 
(i^th cent.), Tufifat al^tufât bi-ba'd masd'il at-ru*âi\ Archives marocaines, 
xv (190g), 289-430, i-xxxi (on questions concerning shepherds). 

For other ex amples of fatwâs in translation, sec Ë. Amar, La Pierre de touche 
des ftiwas (above, p. 233); P. Horster, £wf Anmndung des islamischen 
Rechtsim 1 6. Jahrhundett (below, p, 2 46), and Indexlslamicus (above, p* 216), 
106. 

5 J. Schacht, ‘Classicisme, traditionalisme et ankylosé dans la -loi religieuse 

de l'Islam*, Classicisme et dédia culturel dans P histoire de l’Islam, Paris, 1957, 
141-61 and 16a— 6(dîscu$sîon), 



BIBLIOGRAPHY 


*39 


CHAPTER 11 

1 |C. Stfoucx HurcjlontjEj Verspreide Geschrijlen, vols* il and iv/i, 2 ; index 
(vol. vi), s.v* *adai, ’adatrechl (fondamental)* 

* Selected Works, 290-5. 

*G.*H. Bousquet, Du droit musulman et de son application effective dans U monde, 
Algiera 1949* 

N* J. Cûulson, 4 Doctrine and Practice in Islande Law*, B*S.O,A.$. xviii 
(1956), 211-26 (tobeused with caution). 

— — "Muslim Guatûm and Case- Law 1 , WJ* n.s* vi (1959), ( 3-34 
fa baîanced general survey). 

fG*-H. Bousquet, S* T. Lo kh anowallà, and J. Prins, art* ^Àda 1 , in EJA, 
with important bibliography. 

Supplément to tHe bibliography qf ihe art . "Ada 1 , in EJ 1 

R. Levy, The Social Structure qf Islam, Cambridge 1957, 242-70 (a popular 
general account), 

G, -H. Bousquet, ‘Islande Law and Customary Law in French North 
Africa 1 , J.C.I. 1950, parts 3-4, 57-65. 

L. Milliot, Introduction, 158-67: 'Etude spéciale de la coutume en Afrique 
du Nord 1 * 

fG.MARcv, 'Le Problème du droit coutumier berbère*, RA. 1954, >27-70- 

E. Prûbstbr, ‘Strcîfzüge durch das maghribinische Recht 1 , Islamica, iii/3 

<*937). 34a- 62 - 

tj. Berque, Structures Sociales du Haut-Atlas, Paris 1955, 237-397. 

art. "Djamâ'a 1 , in EJ.* 

♦G. -H. Bousquet, 'Le droit coutumier des Ait Haddidou des Assif Mellon I 
et Tsselaten*, A.I.E.O, xiv (1956), 1 13-330. 

P* Gros, 'Deux kanouns marocains du XVI* siècle 1 ', Hespêris, xviii (1934)» 
64-75 (the earliest examples of codification of customary penal law in 
Moroccan trïbes; with bibliography). 

A* Plahtey, La réforme de ta justice marocaine. La justice makh&n et ta justice 
berbère, Paris 1962. 

J. Rj charte and A. Le riche, ^organisation judiciaire musulmane et le 
procès en Mauritanie 1 , HA. 1953, 13-34- 

A. Leriche, 'Des châtiments prévus par la loi musulmane et de leur 
application en Mauritanie 1 , Bulletin de V Institut Français d’Afrique jfoire, 
sériés B, fasc, xix (1957), 446-63* 

R. Brunsghvig, La Berbérie orientale sous Ut Hqffîdes, ii, Paris 1947, 295-8. 

| A* Goouyer, Choix splendide de préceptes cueillis dans la loi . Petit manuel de 
droit immobilier suivant les deux rites musulmans orthodoxes de la 
Régence de Tunis, Paris and Tunis 1885 (annotated transi, of two 
Arabie treatises), 

J, Abribat, Essai sur tes contrats de quasi-aliénation et de location perpétuelle 
auxquels Vinstitutum du hobtms a dormi naissante, Algien i g02 (with particular 
référencé to Tunisia). 

Muhammad al* SanCsï, Mafia* al-Darârï (French title : 1 Le Lever des planètes’ 
ou Recherches sur la conformité de la jurisprudence musulmane avec ta loi im- 
mobilière), Tunis 1888* 


240 BIBLIOGRÀPHY 

The Futurs of Customary Law in Africa (International Colloquium of Amster- 
dam) t Leiden 1956* 

J* N< Dé Anderson, Isl&nic Law in Africa (Belng a Survey of the application 
of Islande law in the British Col niai Tcrritories in Africa and in the 
Colony and Proteçtorate of Aden) t London 1954* 

'Law and Custom in Muslim Areas in Africa, Récent Devclopments 

in Nigeria'* Civilisations t vü (1957), 17-31* 

"Gonfîict of Laws in Northern Nigeria: a New Start', J.CX.Q,. viii 

(1959), 443-56. 

'Judicial and Inégal Developments in the Northern Région 1 , ihid. xii 

(1963), 383-94. 

J. Schacmt, 1 La Justice en Nigeria du Nord et le droit musulman'* R.A. 
i95r j 37^43* 

"L'Administration de la justice musulmane en Afrique Occidentale 

française et britannique'. Symposium IntsrcoionicU, Bordeaux 1954* 83-89. 

'Islam in Northern Nigeria’, S.L viii (1957), 123-46. 

À. Abel* Les Musulmans noirs du Maniéma f Brussels, i960* 44-55» 91-94. 

E. Ceeulxi* Somalie i, Rome 1957» 149 £* 153 (= art. ‘Somaliland', in 
E.l})\ 306-10: Diritto musulmane» e diritto consuetudinario somalo 
(reprinted from R. S. O, x (1933-5)» 33-36); vol. ii, 1959» passim* 

Bibliography of further publications on Somali customary law by L M. 
Lewis* in BS* 0 *AS* xviii (1956), 159 f. 

C. Velten* Sitten tend Gebràuche der Suaheii, nebst sium Anhang übsr Rschts- 
gewohnheüen der Suahsli t Güttingen 1903. 

P. Guy, ‘Les Musulmans châféite&dc l'archipcl des Comores et leur droit’* 
R.A. 1951* 59-64; 'Le Mariage en droit comorien’, R,J,PM,F* îx (1955)» 
799-830; x (1956), 307-46; xii (1958)* 653-90; Traité de droit musul- 
man atmorititj î/i* Àlgiers 1952, i/a (cyclostyled), Diégo-Suarez 1956; 
Cours de droit musulman i Fusage des candidats à F emploi de code dans U Terri-* 
toits des Comores (cyclostyled)* Antananarivo (Centre d'Ëtudes de Droit 
Privé et d'Histoire des Coutumes* École Supérieure de Droit) 1961. 
f Albenûo* Lois et coutumes suivies dans U PaohaHk de Jérusalem^ traduites de 
l'arabe et annotées! Paris 1860. 

R. Knox-MÀwar, "Islamic Domestic Law in the Colon y of Aden', 
/.CZ,Q,,v (1956), 511-18. 

Penjab Customary Texw, revised ed., 14 vols., Calcutta 1923-8. 

M. B. Ah mad, ‘Theory and Practice of Law in Islam', in J.P.H.S. viii 
(i960)* 184-205* 271-86, ix (1961)* 8-22, 

R. O. Winstedt, *OJd Malay Legal Dîgests and Malay Customary Law', 
J'R'A'S. 1945» 17-39. 

■ The Malqys t A Cultural Htstory^ Singapore 1947, 79*102. 

J. N. Maison, *The Conflict of Legal Systems in the Fédération of Malay a 
and.Singapore’* LC.L.Q_. vi (1957), 243-62. 

P. E.de Josseun z>e JONûp ‘Islam versus Adat in Negri Sembilan (Malaya)', 
Bijdragen tôt de Taal-, Land- en Volkinkundâ) cxvi (i960), 158-203 (wîth 
bibliography). 

See, further, Index htamku 1 (above, p. 216), 116-19; Supplément 1956-t &>» 
3 *- 


BIBLIOGRAPHY 


241 


On ihe customary law of th e Bédouins : 

*E. Gràf, Dm Rechtswesen der keutigen Bsduinen, WaJ Idorf-Hcsscn [1952] 
(digest of the previous publications, with bibliography), 

J* Hekninger, ‘Dos Eigentumarecht bei den heutigen Beduïnen Arabiena*, 
Zptsthr. vergL Rechtswiss P bd (1959), 6-56. 

M, J, L* Hardy, Btood Feuds and th e Pqymenl of Btood Money in the Midâle 
Easty Leiden 1963. 

On liawz and man r ({âgbût).* 

B. Troua & t ÂrabiaFeUx t London 1932) 57, 82 f , 86 f ; and InJ.R.A.S. 1931* 
978-81, 

*E. Rossi, ‘Il diritto consuetudinario délie tribù arabe dei Yemen*, R.S.O. 
xxiii (1948), 1—36. 

C* Rathjeks, Tâghût gegen scherVa % Heidelberg 1951 (separately printed 
from Jahrbuch des Lïnden-MustumSy Stuttgart^ i (1951), 1 72-187), 

R, B, Sbrjeant, 'Materiabfor South ArabianHistory, Notes on New M8S. 
from Hadramawt\ BS.O^AS* xüî (1949-50) (pp. 589-93; Law and 
Custom), 

— ‘Two Tribal Law Cases ( Documents) \J t R*A. J, 19511 33-47, 156-69. 
On taxation m Islande law : 

N. P, àghnides, Mofuurtmedan Théories of Finance, New York 1916 (reprinted 
Lahore 1961); Tb, V/. Juyhboll, art. 'KharAdj*, A. Gkohuakn, art, 

J. Schacht, art, ‘Zakàt 1 , in Sfwrter FJ.; Cl* Gahen» arit- 
‘Datfba (Î)’ and ‘Djizya\ in£./,* 

2 E* Bussi, 'Del concetto di commercio e di commerciante nel pensicro 
giuridico musulmano în relazione alla storia generale det diritto’, in Studi 
in Memoria di Aida AlbtrmU iii, Padua 1938, 7-53* 

On bajf ai-wqfâ' or ba/ al-uhdai A* Goouybr (see above), pp. 54 ff*; 

R. B. Serjbamt, în B.S.O*A*S* xiit {1949-50), 591-3* 

On sttftaja and hawâla: R, G&abshopp, Dos Wecksdncht dêr Araber, Berlin 
1899 (also tbesis, Kdnigsberg: DU sufôaga and frawifta der Arabtr); G. 
Jacob, *Die àltesten Spuren des Wectaels*, M.S.0,3, xxvîii/s (1925), 
280 f.; Màlir b. Anas, al~Mttwatfa\ Kitâb ùl*buyü% section on ut- via; 
transi, F. Pbltibr, Le Livré dos unies > Algiers 191 1, 52 L (older th&n the 
passage translated by Jacob). 

On banking in Islam; W. J. Fischel, art, ‘Djahbadh’, în£J* {withbiblio* 
graphy); S. Labib, 'Geldtmd Krcdit. Studîen zur WirtschaÂsgeschichte 
Âgyptens im Mittelalteri, Journal of th* Economie and Social Histwy qf the 
Orient j ii (1959)1 225-46 (pp. 238-42 on banking); A* K. S. Lambton, 
'The Merchant in Médiéval Islam 9 , in À Loetist's Leg, Studios in fumeur of 

S . H, Taqizadeht London 1962, 121-30. 

On the 'law merchant’: L. Goldsghuidt, ‘Ursprûnge des Handebrechts. 
Insbesondere: Sensal’» Zeitschr. ges. Handdsrecht, xxviii (1882), 115-30; 
S. FrAnrbl, DU eramâitthsn Frmdw&rter im Arabischen t Leiden 1886, 186 
(on rimsâr) ; W* G, Bewes, The Romance of the Law MâtchatU t London 1923 ; 
E. Bussi, 'Contracta mobatrae’, Rivista di storia dei diritto iialùino t v ( 1932), 
492-519; Max Weber on Law in Ecanvtny and Society} ed. M. RheinsteiNj 


2+2 


BIBLIOGRAPHE Y 


Cambridge Mass. 1954* 241 (the doubla express ed by M. RKEnftrEB? in 
n. 60 are unfounded); J* Schacht in XlIConvegno *Votta\ Rome 1957, 
215 (pp. 215—18 on the sporadic influences of Ialamic la won other laws). 
B J. Schacht* éditions ofKha^âf, Kitâb al-ffiyal ival-Makhârij, Hanover 1925; 
of I£azwïrtl, Ktidb trf-&iyal JU-Fi&h t Hanover 1924; and of Shayb&nl, 
KUâb at-Mokhêri? Jd-fHyal, Leipzig 1930. 

‘Dîe arabUche hijal*Literatur’, Der Islam, xv (1926), 211-32; 

further in Der Islam, xxii (1935), sso, and in Revue Africaine, xevi (1952), 
322-7. 

H. LamvenBj ‘Les I^ial dans le droit musulman* (in Arabie)* Al-Mûchriq, 
xxix (193O1 ^ 4 >— 

J t Ba2* Essai sur la fraude à ia loi en droit musulman, Paris 1938. 

G, W, J. Drewbs* De biia in hei gtding, sépara tely printed from Gedenkboek 
♦ . , van fut Rechtsweienschappdÿk Hoger Onderwijs tn Indonésie, Groningen 
and Djakarta 1949. 

On évasions qf the prohibition tf interest in partkuiar: 

MAuk a. Axas* al~Aîuwaffa\ Kù&b aî-buyü% section on bqy* ot- urban ; transi. 
F. Peltier, 5 f. ; cf. Lxsdn al-Arab, s.v. 'itei. 

C. Skouck Hurgronje, Mekka in the lutter part of the tÿih eentory, transi. 
J. H. Monahan, Leyden and London 193 i* 4 f, 

Th. W. Juynboll, Hmdbuch, 274-6; HandUiding, 288-90. 

M. S. A. Khax* ‘Mohammedan Laws agaiiut Usury and how they are 
evaded 1929* 233-44, 

D. Santillana } Istitutumi, ii* 392-7. 

O. ToraNj 'A Legal Document concerning Money-lcnding for Interest in 
SeljukiarL Turkey** Professer Afuhammad Shqfi Présentation Volume, Lahore 
19551 255-65 (* document concerning the pledging of real property as 
æcurity for a loan, cntitling the créditer to use part of tt, drawn up by 
the £ 4 ÿF of Arnaaya in 697/1298). 

On the évasion of obligations under oath* cf, I, Gouïziher, Streiischrifl des 
Gà&âtïgegm die Bâfinÿja- Sehte, Leiden 1916, 73-80 (Arabie part* 54-58)* 

On fetitious actions : 

A. Lattes* ‘Béni vaeuf e procedimenti fittizi’, Scriiti gwridiei deeUeati ed 
offerti a dampietro Chtrtmt, iii, Turin 1915* 75^-82. 

5 f Ë. Tyak, ‘Le notariat et le régime de la preuve par écrit dans la pratique 
’ du droit musulman’* Annales de l'École Française de Droit de Beyrouth, 19451 
no. 2; reprinted, Beyrouth 1959 (cf, J, Schacht* QrUntatia, xvii 
(1948), 519-22). 

J. Lé fez Orttz, ‘Formularios notariales de la Espaiïa musulmana * La 
Ciudad de Bios, cxlv (1936)* 260-75. 

Lajurisprudenoiay el estüo de les tribmaUs musulmanes de Espafta, Madrid 

1933 (separately printed from Armoria de historia dil derecho espaffol), 

R. Brunsghvio, ùa Berhim orientale sous les Ifaf rides, ii* Paris 1947, J 35 - ® 
(on WâQ. 

F. Rosenthal, ‘Significant Uses of Arabie Writing', Àrs Orientait*, iv 
(1961)* 15-23 (PP- 22 f.). 


BIBLIOGRAPHV 


343 


On the literaluït of shurüf; sekoikn of éditions and translations: 

L GûuiziHERj Xfuham medanische Studien ii, Ha J le (8go, 233, 253 (transi* 
L* Eeucher, Études sur la tradition islamique, Paris 1952, 292, 316). 

ïfanqfl authors: 

ShayrAnî (d. 189/804): his Kiiâb cUShuruf exista in extracts, incorpora tçd 
in the commenta of Sarakhsî (d. 483/1090)] in the Mabsüf of this last 
(vol* xxx, Catro 1331» 167*209). 

Kha^Ap (d. 261/874), who also wrote on (tiyat, adab al-bâfi, wafÿf and 
ttafafcêt, composed three works on shurüf {K\tâb al-Fihrist, 206). 

Ahmad ebn Zayd (another author of the 3rd/ioth century), caJled Shurüfï 
because of his spécial înterest in the subject, likewise wrote three Works 
on shurüf (Kttnb al-Fihrist, 208)* 

'J'ahAwï (d. 321/933), too, one or the great authorities of his school, is the 
author of three works on shurüf, of which the most concise and parts of 
the most detailed hâve survivcd (two parta ed. J* Schaght in Sitztmgsber* 
Heideiberger Akad, Wist*, Phil-higL Klasse, 1926/27, no* 4, and 1929/30, 
no* 5)* 

cl-Fatâwâ aî- ÂUmglriyya (nth/i7th century; cf above, p* 94): thîs work 
containa, in two extensive chapters, numerous extracts on shurüf from the 
authoritative works of the school (vol* vi, Bûlâk 1310, 160-248: Kitâb 
ai-mafxâdir wat-sijUlât; 248-389: Kiiâb al-shvrüf)* 

S. Rousseau, A Dîctioaary of Maharrtmedan Law [technical ternis t uscd in the 
East Indies 1 ] , . * to which is addtd an appendix containing forma of , . . 
instruments and contracta of law, London 1802. 

Mâlikï authors: 

I»N Mughïth £d* 459/1067), al-MubiV) transi. S* Vn-A, Abenmoguit, *Form u- 
taria Notarial', Capitula del matrimtmto, Madrid 1931 {sépara tel y printed 
from Ânuario de hîstoria del derecho espanûl)* 

A* Gonïàiæz Palekcta, Las Mozarabes de Toiedo m los sigios XI J y XIII, 
î-iii and volumen preliminar, Madrid 1926-30 (Mozarabic documents 
drawn up in the technica) fonrn of walhiTibt cf. J. Schacht, Der Islam, 
xix (1931), 172-7; W. Hoenejlbach, ‘Some Notes on the Legal 
Language of Christian and Islande Deeds’, J.A.Q*S, Ixxxi (1961), 34- 

38 )- 

4 Doc liment os ârabes del Cenete (sigios XII -XV) 1 , AUAndalus, v 

(t 94 o)j 30^-82 (cf- ibid. vi (* 940 * 477 ^ 0 )- 

L* Seco de Luceka Paredes, ‘Documentes Arabes granadinos 1 , ibid* viii 

(> 943 ). 415 - 29 ; î* (J 944 ). 

‘Àctas notariales aràbigogranadmas’, Misceldnea de êstudiûs ârabes y 

hebraioos, ii (1953), 99-107. 

Docusnentos ctrâb igo-granad inos, Madrid 1961 (documents of the 

gth/isthccntury). 

J. Bosch Vilâ, 4 Los document os ârabes del archivo catedrai de Huesca’, 
H,LE.EJ* v (1957)* 1-48 (documents af the 6th/i2th and the 7th/i3th 
centuries). 

Ïbn SalwOw (d* 767/1365), al-Ikdal-Mtmaggam lil-Hukkâm: }< Lôpez Orttz, 


“44 


BIBLIOGRAPHY 


Alguncs capitulas dtl formulario notarial de Âbensalmûn de Granada, Madrid 
1938 (sépara tel y printed from Âmiario de historia det derecho espartof). 

Ibn PAayüN (d* 799/1397), Tabjirat al-Hukkâm\ cL WansharïsI, Kitâb al* 
Wilâyât, ed. and transL Bruno and Gaudefroy-Demombynes (above, 
(p. 331), Âppendixes I and IL 

Ibn 'ArçOk (d. 992/1584), Kitàb atrlâ*# li-Mu'allim al*WcthKik\ cL G , S. 
Go lin, Jf*A* ccxxii(i933), 207. 

Muhammad BannAnI Fir'awn (d. 1281*82/1865; cf* EJ** s*v. ItoiJrôiF), 
Kitâb al* Watàd*iA t transi, under the direction of F. Guay, 'Formulaire 
des actes juridiques’, R*A* 1932, 205-22; 1933, 272-338. 

Muçahmad TuwAtI, Mqjmü* ai*ifddafi*Ilm al-Shahâda } transi* J. àbribat. 
Recueil de notions de droit musulman et d'ccUs notariés, 1896* 

Européen works on Mélikt wathâ^ik* 

L.-J* Bresnier, Extrait de ta chréstomathie arche vulgaire, troisième partie: 
Actes judiciaires, Algiers 1846. 

E. LauNb* Formulaire arabe d' actes de procédure, Ofan 1890* 

P. Vassel, 'Über marokkanisclie Processpraxis’, M.S< 0 >$* v/2 (1902), 1-63* 

E* Via la and Mohammed Gennady, Guide du traducteur, Casablanca 1924. 

E. Zeyb and Mohammed Ould Sidi SaId, Recueil d*acteset de jugements arabes, 
avec la traduction française, and ed. by H. Pérès, Algiers 1946* 

A. Guiraud, Jurisprudence et procédure musulmanes, Casablanca 1925, Tunis 
■948. 

J. Lapanne Joinville, ‘L'action en pétition d’hérédité’, R.M.D. îi (1950), 
65-69 (on 'pratique judiciaire et notariale 1 )* 

ShàfH and other authors: 

ShAfi'ï (d. 204/820) wrote a Kitâb al-Shtrü} (Kitâb al-Fthrist, 2to), and two 
original documents of his hâve been înoorporated in his Kitâb al-Umm; 
cf. F* Kern, *Zwei Urktmden vom Imim ai S&fiT, M,$. 0 .$* vii/a (1904)* 
53*68* 

Abü Thawr (d. 240/854), Muzakï (d. 264/878), Dàwüd ibn Khalap 
( d* 270/887), and Tabàrï (d. 310/923) likewise wrote works on sfosrût 
{Kitab cl-Fihmt, au, 217, 234; yAjjï Khalïfa Lexicon, iv, 46 f.). 

Nuwayrï (d. 732/1332), Nihâyat al-Arab fl Fimûn cd-Âàab\ this work con- 
tains a section onshurüf (vol, îx, Cairo 1333, 1 — 1G0) whichisbased on the 
Mukhtafar al-Mukâtabài al-BadTa of the Shafil author Muhammad ibn 
*Abd Ali&h al-5ayraft(d, 330/942). 

Among the num trous éditions and translations of original documents, 
those of collections of papyri deserve spécial mention; c£, for instance, 
A. Grokkanw, Arabie Papyri in the Egyptien Library, î ff., Cairo 1934 if.; 
A. Dirtrich, ‘Die arabuehen Urkunden*, Zmt gegenwârtigen Stand der 
juristischeti Papyrusforschwig, JJWtttAr. vergL RtchUwiss* lx (1957)* 211-37. 

6 J. Schaght, in I>er Islam, xx (1932), 209-14, and in SJ * xii (i960), iot-4. 

J* H. Kramsrs, 'Droit de L’Islam et droit islamique 9 , A.H.D.O+ i (1937), 
401-14. 


BÏBLIOGRAPHY 


a« 


CHAPTER 12 

1 G* Marçais, La Berbérîe musulmane et P Orient au Moyen Âge , Paris 1946, 

« 38 - 45 ^ 

J. Bosch Vilà, Los Aïmoràvidcs, Tetuan 1956. 

2 Sec the bibliography on Northern Nigeria, above, p. 240. 

On legal development* in Northern Nigeria since indtpcndence, see J. N. D. 
Anderson, ‘Northern Nigérian Law: Judîcial and Legal Development* 
in the Northern Région’, I.C£,Q, xn ( 1963), 282-94* 

3 C. A. Nàllino, L* Arabia Sa*ü&ana t vol, i of Raccoita di smtti > Rome 1939, 

75-®Oj 96-108, 123* 

J* P, M* Mens (KG, De bepa&lde strâffen in ket (umbaîietùehe reehl> Leiden 
1936. 

J. Schacht, in Â*JJC.L. viii (1959), 136 £ 

On the project or codification of Ibn Saud: O, M. viii (1928), 36-38; 
J* Schacht, Joc. cît., 146 f. 

On the Ordinance on Commerce: A, d'Evkua, ‘Intomo al codîce di com- 
merciodeU’ Arabia Saudiana*» Û*ÀL xxxiî (1952), 316-25. 

Pr T* Hart, 'Application of Hanbalitt and Decree Law to Fa peignera in 
Saudî Arabia 1 , George Washington Law Review r xxii (1953)» 165-75. 

On Yemen: G. W. Bury, Arabia InfeUx, London 1915, index, s.v. Islande 
code. 

4 C. van H. Engert, A Report m Afghanistan , Washington 1924 (Department 

of State, Division of Publications, Sériés C, no- 53), 75 f., 97-99. 

S. BegKj Dos Âfghamschs Strqfgesctzbuch zwn Jahre 1924 tmt âtm %usqSz vom 
Jahre i$2$t Berlin 1928 (separately printed from W.L 1928, 67-157). 

S. Beck and F. Grobba* in Rechtsoergieickendes Handwôrterbuch^ ed. F. 

Schlegelbbrger, i, Berlin 1929, 289-310. 

G. -H. Bousquet, Du droit musulman et de application effective dans le mtmde t 

Algiera 1949, 17. 


ADDENDA TD CHAPTER 1 1 

for p , 2401 J. N. D. Anderson, The Future of Islamic Law in Britbh 
Cotnmonwealth Terri tories b Africa 1 , in African Law t Duke Univers! ty 
School of Law, Durham, N.C, 196a, 617-31. 
for p. 241 1 §2: S. D. Goitbin, ‘Commercial and Family Partnerships in the 
Countrics of Médiéval Islam', Islamù Studies, iîi (1964), 315-37* 


BIBLIOGRAPHV 


246 


CHAPTER 13 

X *H. A. R. Gibb and H. Bowen, Islamic Society and the West , î/i, 2, London 
1950-7 (particulariy part r, 19-351 part a, 70-138, and indexes s.w. 
fca<fâ } kâtft, $ânûn r iÂnûn-nâmt> mufti* mufitesih, ferfa, ftyb i?l-Islâm t fubafl, 
*uiemâ< 

P, Witter, ‘Devshirme and SbarîW, B.S>Q*ÂS* xvii (1955), 271-8; cf. 
V. L. Ménage, ibid.xviii {1956}, 181-3. 

V, L. Ménage, art. ‘Devshirme’, inEJ* 

R Lewis, art. "Arüs Reswi*, inE.L* 

2 J, H t Kkamers, art* ‘Shaikh aL-IsiànT, in Shorter E.Li J. R. Walsh, art. 

Tatwa (iï)*, in EJ % 

J. Schaght, art. 'Abu P l-Su'üd*, in EJP 

*M. Hartmann, in Der Islam* viii (1918), 313-17 (report on an important 
anonymous publication in Milli Tètcbbüler Afecmuasi, î (1331/191 5), 49- 
ri2, 305-48). 

On Àbu'l-Su'üd and Utnd law : 

P. Lemerls and P. Witter, "Recherches sur Thistoire et ie statut des 
monastères athonitc* sous la domination turque 1 , AM-D*0. iii (1948), 
411-72 (pp. 427-30 t 466-8); cf. J. Sghacht, in Classicisme et déclin 
culturel dans V histoire de V Islam* Paris 1947, 151* 

On restrictions of tHe compétence of the (cdtfü and the Ottoman statu te of 
limitation, cf. É. Tyan, Histoire de l* organisation judiciaire en pays d'Islam* 
and cd. s Leiden 1960, 353-6; J. Schaght, în SJ, xii (i960), 102 f. 

P. Horster, Zut Anwtndwg des islamsehen Redits im 16, Jahrhimdert* Stutt- 
gart 1 935 (édition and translation of a collection oîfatwâs of Abu’I-Su'üd ; 
unsatUfactory), 

G. D. Galabov and H. W, Duda, Die Protokctlbikher des Kadiamtes Sofia* 
Munich i960. 

F. Selle, Pra&ssrtcht des 16 \ Jahrhunderts im osmanischen Reich , Wiesbaden 
1962 (édition and part translation of a collection of fatwds of Àbu'l- 
Su'üd and others). 

3 J. Sghacht, in Der Islam , xx f 1932), 2 1 1 f. 

J, Deny, art. ‘Tîmâr 1 , in EJ 1 

J. Sauvaget, Introduction à l'histoire de V Orient musulman, 2nd ed. by CL 
Cahen, Paris 1961, 198 (additional bibliography on fcânün-nâmn)* 

♦Ômer Lfrrpi Barkan, Kanunlar, Istanbul 1945 (with an important intro- 
duction). 

H. InalgIk, ‘Osxnanll hukukuna giriç: ôrfi-sultani hukuk ve Fatih'in 
kanunlarV, in Siyasai BirgiUr Fakütusi Dergisi, xiii/a (Ankara i 95 s )* 
102-26. 

*U. Heyd, Ottoman Documents on Palestine rjtfs-jtfrj, Oxford 1960, 59-61 ; 
artt, ‘Djazâ (ii)’ and ‘Djurm’, in EJ (on penal law). 

On the kâniïm (£àn ûn-nfam) of the predccessors of the Ottomans, cf. 
B. Lewis, in B*S*O.A*S, xvi (1954), 599; V, Minorsky, ibid. atvii (1955)* 

449 f» 



BIBLIOGRAPHY 


247 


On the supervision of public marais and the rnubtasib; 

G, Jacob, in Der Islam , ix (1919), 352 f.; the same, 4 Türkische Sittenpolizei 
im r6. Jahrhunden’,ibid. xi {1921), 254-9* 

4 On later Ottoman deotlopments: 

* 1 . Mouradoea d’OhbsoN, Tableau général de P Empire ottoman, in 3 vols., 
Paria 1787-1 820, in 7 vols., 1788-1824 (vols. 5 and 6 contam an account 
. of the actu&E legal System, based on the Multafra % l-Ah\pxr [beloiv, p. 261]). 

G. Jàschke, ‘Türkbche Gcsetzsammlungen*, WJ. n. s* iii (1954)^ 225-34 
(bibliography on al) periorîs). 

J t H* Kramzks, art ‘Tançïmât*, in EJJ 

J* Schaght, art *Me^keme\ in EJ Suppl* 

D. Gattesght, Mammie di diritto pubblico eprioaio ottomano, Alexandria 1865 
(part iîi, section 2, on ‘civil law' t reflects conditions before the introduc- 
tion of the MtjelU}' 

E. Schmidt, ‘Entwickdung und jetzige Verfassung der ordenüichen 
Gerichte * * . ïn der TïirkeP, M.S.Q.S. i/2 (1898), 91-123. 

J. Krgshàrik, ‘Beitrage zur Beleuchtung des islamitischen Strafrechts, 
mit Kücksicht auf Théorie und Praxis in der TlirkeP, Iviii 

(1904), 69-113, 316-62, 539-8 1' 

G* Bà&r, ‘Tanzimat in Egypt — the penal code*, B.S.O.A.S. atxvi (1963), 
*9 

A, Hejdborn, Manuel de droit public et administratif de P Empire ottoman, j, 
Vienna and Leipzig igo8« 

HIfzI Veldet, Kanunlaftirma karekeUeri ve tanzimat, Istanbul 1940 (separately 
printed from Tanzimal , i, 139-209; otherpapers in this collective volume 
are aho relevant)* 

E. Pîutsch, ‘TanfEd al-ahkâm’, xcviü (1944), 238-81. 

M* J. L. Hardy, Blood Feuds, & c* (above, p* 241)* 

On the Mejelle, translations : 

G* Aristarchi Bey, Législation ottomane, v and vi, Constantinople 1881-6, 

SalSm ibn Rustam Bàz, Arabie translation with commentary, Sharfr aU 
Majalla, 2 vois*, Beyrouth 18B8-89; there are other Arabie translations 
and commenta ri es. 

W. E. Griobby, The MedjetU, translated into English, London 1895 ; 
Sir Charles Tyser and others, The Mejeile translated, Nicosia 1901. 

G. Younq, Corps de droit ottoman, vi, Oxford igoG* 

C* À* Hooper, The Civil Law of Palestine and Traits-Jordan, i, Jérusalem 1933, 
reprinted London 1934; il, Jérusalem 1936 (commentary). 

Studios: 

C. Snouck HuROROtfjE (1911), Verspteide Gcschrÿbn, iv/2, 260-6 (on codi- 
fication in general). 

J. H. Kramers, art. *Medjelle* } in ET* 

E. Bussi, * A leu ne moderne “codificazioni” o "compilazioni” del diritto 
musulmane*’, O.M* xx (1940), 251-61. 

— ‘Introduztonc ad una indagine comparativa fra il cosl detto “codice 


MBLIOGRAPHY 


24B 

civile ottomane” e la compilazione privata di Mohammed Qpdri 
Pascia’, A*H*D.O. 111(194$), 473-84. 

S. S. Onar, "La codification d’une partie du droit musulman dans TEm* 
pire ottoman (Le Medjelle^d.FJ?,/. iii (1954), 90-128* 

Th Majalût, in M* Khadduri and Ht J, LmaasNY (cdd*), Laxv in the 

Middle East y i, Washington 1955, 292-308* 

S. D. Gojtzin, in S. D* Goitein and À. Ben Shemksh, Muslim Law îa 
Israël, Jérusalem 1957, 108-93 (in Hebrew). 

Çerif Arjf Mardi**, ‘Sonie Explanatory Notes on the Origins of the 
"Mecdle”*, WJ. 11(1961), 189-96, 1174-9* 

There are numerous technicai studios of the provisions of the Moelle as a 
sccular code, e*g* : 

Ch. Cardxki, ‘La possession en droit ottoman 1 . Revu* critique de législation 
et de jurisprudence, xlvi (1926), 301—38* 

‘Théorie générale des actions en droit musulman’. Bulletin de la 

Société de Législation Comparée* Iviii (1929), 379-99* 

F* Coadry, *The Moslem Law of Civil Delict as illustrated by the 
MqellV, J,CI. 1939,63-74. 

5 L. Ostroroo, Th Angora Refvrm, London 1937* 

•G* JÂschkb, Dît Islam in der jéeuen Türkei, Eine rech tsgeschiàülkhe Unter- 
svthmg, Leiden 1951 = n*s. i/i-2; 4 Berichtigungenund Nachtrâge\ 
ibid. ii (1952), 276-87* 

*Zur Form der EheschlîeÛung in der Türlcei. Eme rechtsverglei- 

chende Untersuchung% WJ, n*s* Li, (1952), 143-214. 

‘Die "Imâm-Ehe” in der Türkei’, WJ H.s* iv (1955), 164-aoi; ef* 

Ibid* vi {1959), 139 

*AnnnUs de la Faculté de Droit d'Istanbul* v/6 (1956): Le Colloque d' Istanbul 
(Septembre rgss) (collection of important papen). 

G*-H* Bousquet, ‘Note sur les réformes de Plsl&m albanais*, R.EJ. 1935» 

399 - 410 . 

‘Un exemple de laïcisation du droit musulman: le code civil albanais 1 , 

Introduction à V étude du dnit comparé * * * en V honneur d f Édouard Lambert, ü, 
Paris 1938, 643—6. 

M* Beoovttch, Dm révolution du droit musulman en Yougoslavie, theais, Algiers, 
1930; c£ G.-H- Bousquet, in R*À< 1930, 203-6, and 1932, 203-4. 

M. Baoovio, Vakufi u Yugcslavtyi {Les Waqfs en Jougostaoie) (wilh summaryin 
French), Belgrade 1963. 

F* Bajraktakeviô, in Archùr Orientdbrf, iü (1931), 503 (bîbliography of 
publications on Islamic law in Yugoslavia). 

On the later development» in Yugoslavia: G.-H. Bousquet, inJLd. 1952, 
14, and M. Beoovié, ibid* 1958, 12-17* 

‘Statuto délia Communità rcligioaa islamica nclla Repubblïca Fcderativa 
Püpolare Jugoslava 1 » 0 <M. xliii (1963), 662-74. 

Ch* N* Fraoutas, ‘Le droit musulman en Grèce*, AJ.DJ iiî/4 (1954)* 

On the gradua] abolition of Islande Law in Central Âsia, see A. G* Pare, 
Bolshvism in Turkestan 19/7-79*7, New York 1957, 221-37. 


BEBMOGRAPHY 

CHAPTER 14 


H9 


1 À* S* Bazmee Ansàrj, art, ‘al-Fatàwâ al-'ÂlaïUgfriyya*, in E.L* 

Partial translations of the Fatâwâ al~ Âlamgmyya : N. B. E, Bai llie, 
The Moohummud m Law of Sale , London 1650; The Land Tax of lîtdîa, 
London 1853; À Digest ôf Moohvmmedm Law, i, London 1875, and ad., 
1887 (on thc 'statut personnel* and eonnectcd subjects) ; $rd impression: 
Lahore 1957 (with a supplément on sale, &c.); Mahomed Ullah ibn 
S. Jung, *The Muslim Law of Pre-emption', in Àltahabad Unicersity 
vii/f (1931), 1-334* 

2 Sir Trouas W. Arnold, art. 1 India*, section 4, in EJJ 

5 m Charles Fawgett, The First Centwy of BrÜish Justice in India, London 
1934 (on the period 1661-1773), 

*Abul Husain, The History of Development of Muslim Law ùi British India, 
Calcutta 1934. 

*Sm Benjamin Lindsày, in Modem India and the West , ed. L. S. S. O’Malley, 
London 1941, 107-37 (laching a bibliography). 

Sir Georoe Claus Rankin, Baçkground to Indian Law , Cambridge 194$. 

G. -H. Bousquet, Du droit musulman et de son application effective dans le mande, 
Algiers 1949, 50-65, 

fW, H, Macnaohten, Reports qf Cases determined in the Court of Niüsmut 
Adawlut , 2 vols,, Calcutta 1837, 

f Principles and Precedents of Moohummudan Law , Calcutta 1895; $rd ed., 

with additional notes, &c,, by W. Sloan, Madras 1864; Pnndples of 
Muhammadan Law (without the Precedents, with additional material), 
compiled by Prosunno Coomar Sen, Calcutta 1B81 , 

f N. B. E. Baillis, The Moohummudan Law of Sale, and The Land Ttix of India 
(above, i), introductions. 

fSm Roland Knyvet Wilson, An Introduction to the Studp of Anglo-MuHam* 
madanLaw , London 1894. 

I. Mahmud, Muslim Law ôf Succession and Administration , Karachi 1958 (on 
thc divergence of Anglo-Muhammadan from strict Islande Law), 

A, A. A. Fyebe, ‘Muhammadan Law in India*, Comparative Studies in 
Society and History, v (1963), 401-15. 

There are numéro us handbooks of Anglo-Muhammadan Law; among the 
most important are: 

Mahomed Yusoop, Mahotnedan Law relating to Marnage, Douter , Divorce, 
Légitimât? and Guardùmshtp of Minors, 3 vols,, Calcutta and London 
1895-8 (with translations from Arabie texta). . 

A. F. M, Ab dur Rahman, Instituas of Mussalman law: a Treatise m Personal 
Law , Calcutta 1907 (with extracts from Arabie texta) ; inspired by the 
workofRadrïPasha,below, p, 352. 

Sut R. K. Wilson, Anglo-Muhammcdan Law , 6th ed,, London 1930. 

F, B. Tyabji, Muhammadan Law , 3rd ed,, Bombay 1940. 

D. F. MullAj Principies of Mahomedm Law, 141I1 ed., Calcutta 1955. 

♦À, A, A. Fvzee, Oullints of Muhammadan Law, 3rd ed,, London 1964 
(the most elementary but the most schoiarly of these handbooks; with 
bibliography). 


BIBLIOGRAPHY 


a$o 

Azrz AhmaDj hlctmicbui) in Theory and Practice, Lahore 1956. 

K, P, Saksena* Àfuslim Law as administered in India and Pakistan, 4Ü1 cd., 
Lucknow 1963* 

Badu Rau Verna, A lehammedan Law in India andPakisUm, 3rd ed,, Allah&bad 
" 959 - 

See fiirther Hamid Ali, *The Customary and Statutory Law? of the Muslims 
in India’, LC . xi ( 1937), 354 - 69 ) 444 * 54 * 

Zekiye Eglar, A Punjabi Vidage in Pakistan, New York 1 960* 6 £, 45, 186-90, 

4 On 'Jkmily waftfs* in Anglo-Muhammadan law, see the handbooks. 

A. A A. Fyzbk, 'The Impact of English Law on the Shariat in India*, 
Review ûJ International Law, xviii (Cairo 1962), f-27. 

Kami la Tvabji, Limited Interests in Muhatntnadan Law, London 1949* 

S* Vesey-Fitzcerau>, Muhammadan Law, London 1931 ( Islam! c law as 
administered ni the (former) British tropical African dependencies). 

G, W. Bartholomew, ‘Àuthority of Privy Council Decisions*, LC.L, Q* 
1(1952), 392-9* 

J. N. D, Anderson, 4 The Religions Elément in Waqf Endowments’, 
J.R.C.AS. 1951* 392-9, 

IslamîcLaw in Africa, London 1954* 

’Waqfs in East Africa’, J. Al*, iil (1959), 153-64, 

5 On the crgamzation of justice in Algérie : 

M* Morand, Les Institu fions judiciaires, pp* 157-300, in L. Milliot and 
others, U Œuvre législative de la France en Algérie, Paris 1930 (Collection du 
Centenaire de 1 T Algérie)* 

E. Nûrès, V Œuvre de la France en Algérie* La Justice, Pariviggt 
(Collection du Centenaire de l'Algérie), 

J, Roussibr-Théaux, ‘Le droit musulman en Algérie*, Mji*LD*C* iii/3, 
Rome 1953, 189-99, 

H, J, Libbbsny, The Government qf French NoriH Africa , Philadelphia 1943, 
especially pp, 105-31: Legal Systems in the African Dcpendcncies, 
and pp* 122-4; Guide to legal sources, 

A, Knoertzbr, ‘Des réformes accomplies en Algérie « « , dam le domaine de 
la justice musulmane*, Jï.d, 1943-5, 1-38. 

J, Lambert, Manuel de législation algérienne, Algiers 1953. 

A. Cakac, ‘L’évolution de l'organisation judiciaire en Algérie*, R*A* 1956, 
igi-310. 

J. RousseeRj ‘L’application du chrà* au Maghrib en 1959% W.L N.s. vi 
(1960,25-55. 

J .-P. Chasnay, ‘Le Rôle du juge français dans l’élaboration du droit 
musulman algérien 1 , A./JXC» xv (1963), 705-31, 

La Vie musulmane en Algérie d'après la jurisprudence de la première moitié du 
XX ' siècle, Paris 1965* 

The handbooka and studles of Droit musulman algérien arc cxtremely 
numerous, among the most important are: 

Sautayra and E. Cher bonne au, Droit musulman ■ Du statut personnel et des 
successions, 2 vols., Paris 1873-4. 



BIBLIOGRAPHY *51 

E. Zéro, Traité élémentaire de droit musulman algérien, 3 vols*, Algiers 1885-6* 

M. Morand, Études de droit musulman algérien, Algiers 1910. 

■ Introduction à V étude du droit musulman algérien, Algiers 1921. 

Études de droit musulman et de droit coutumier berbère, Algiers 1931. 

F, Dulout, Traité de droit musulman et algérien, 4 vols*, Algiers 1948-49 (on 
French case-law 01 jurisprudence). 

*G*~H. Bousquet* Précis de droit musulman principalement mâlékite et algérien, i, 
3rd ed*, Algiers 1959, with supplément* i960 (the most elementary but 
the most scholarly of thèse handbooks) ; for vol. ii, sec abovç, p, 315* 

The Revue algérienne (tunisienne et marocaine) de législation et de jurisprudence) 
Algiers 1885 ff., is indispensable for the studÿ of thesubject. 

On recent législation: 

J* Roussier-Théaux, 'La neutralisation du droit de djebr*, Revue africaine, 
1 **» (> 937 ), »- 8 . 

‘Déclaration à l’état civil et preuve du mariage conclu “more 

islamico" en Algérie*, R.A„ 1958, i-ri. 

'Le mariage du mineur de statut musulman’, R, À. 1959, 51-67» 

À* Colomer, 4 La réforme du régime des tutelles et de l’absence en droit 
musulman algérien’, 1959, 97-196. 

4 La tutelle des mineurs en droit musulman algérien’, RJ.D.C* xii 

(i960), 117 - 33 - 

Qrdinancc of 4February 1959, and régulations: text in RA. 1959/iïi/i, gf., 
25-30; 0 *M+ xxxix (1959), 141 f. (teat of the ôrdinance), 474 £> 567 £ 
(réactions). 

*J. Roussibr, Le Mariage et sa dissolution dans le statut civil local algérien, 
Algiers i960. 

— — 'Mariage et divorce en Algérie’, H^./.n.s. vi(ig6i), 348-54. 

On the ' Code Morand 1 ; 

M. Morand, ÂvarU-Prqjet de code du droit musulman algérien, Algiers 1916 
(with a detailed annotation)* 

A. Bel, 'La codification du droit musulman en Algérie’, Revue de l'histoire 
des religions, xevi (1927), 175-92. 


BIBLIOGRAPHY 




CHAPTER 15 

1 On 1 si amie modemîsm in general, sec the bibliography above, pp, 237 f. 

2 E. Bussi, ‘Alcune moderne “codificazioiii” o “compilaaionP* del diritte 

musulmano’, 0 *M. xx (1940), 251-61* 

■ "Introduzione ad una indagine comparativa fra il cosl detto “eodto 
civile ottomano” e la compilaaîone priva ta di Muhaiümed Qpdri Pascia* 
A.H.D.O. iiî (1946), 473-84. 

HJfzI Vêldet Ve>ud£Deoôlu, ‘I^e mouvement de codification dans le: 
paya musulmans» Ses rapports avec les mouvements juridiques occiden 
A*F.D*L viii{i959), !-55* 

(Muhammad K abri Pasha)» aLApkâm al-Shdr'ijya Jü-Afrwâl d-Shakhftjpa 
official French translation; Droit musulman* Du statut personnel et des succès 
siens d'après le rite hanafite, Alexandria 1875; official Italian translation 
Alexandria 1875 ; French translation also in E. Clavel, Droit musulman 
Du statut personnel d des ststeessions, Paris 1895, ii, 261*424; Code of Moham 
tnedan Personal Law by Mohammed Kadri Pasha, transi, by (Sir) Wase) 
Sterry and N. Abcariua, printed for the Sudan Government, Londor 
1914; Arabie text and English translation also in A* F. M~ Abdui 
Rahmàn, InstituUs of Mussalman Law, Calcutta 1907; commentary bj 
Muhammad Zayd al-IbyAnï Bey, Sharb ai^Ahfmn al-Skar* jyya 7 &c., 3 vols. 
Cairo 1342/1924. 

Murshid al-ffayrdn tld Md rifat Afrwdl al*Imàn jit-Mu r âmalût ol-Shar'iyya 

Muhammad Kadri Paska, Droit musulman . Statut, réel, traduit de l’arab 
par Abdulaziz Kahil Bey, Cairo 1893. 

fÇànün al*Adi wal-Intêf Ul-gaffi r ald Mushkilât al*Aw%àf ; Mühammaj 

Kadri Pasha* Du wakf traduit de l’arabe par Abdulaziz Kahil Bey 
Cairo 1896; U* Page and V, Shtro* Code annoté du wakf Alexandrie 

1946- . 

'Abd al-Karïm al-Hillï, al*Atikâm cd-Jafariyya jîl-Afuvél at-Shakhfÿpa 
Baghdad 1342/1923-4 (a private codification of ‘Twelver* Shiite law 
inspired by Radri Pasha). 

On the organisation of the tribu nais: J. Schacht* &rt.*Mehkemeh* 

in EJ, l t $ufipL ; À, von Kreubr, AegypUtt, Leipiig [863» tu 72-75; M 
MacIlwraith, ‘The Mohammedan Law-Courta in Egypt\ The Nine 
temthCentury and after, lxxx (1916)) 740-54; L, Mercier, 'Réorganisatioi 
égyptienne de la “justice du chma”’* ILE J. 193», 125-37; G, -H* Bous 
quet, Dts droit musulman et de son application effective dans le monde , Algicr 
1949 * 

&~12 General studios and analyses: 

J. Schacht, ‘Sarfa und Q^nün im modemen Agypten\ Der Islam, xi 
(1 9 3 3 ) ^ 209-36; shortened French version; ‘dévolution moderne di 
droit musulman en Égypte*, in Mélanges Maspéro, iîi, Cairo 1935-40 
323 - 34 . 

Ch* Carda» i, ‘Les infiltrations occidentales dans un domaine réservé: h 
statut personnel musulman*, in Introduction à l'étude du droit comparé . . 
en V honneur d*Êdmsrd Lambert, Paris 1938, ii, 604*20. 


BIBLIOGRAFHY 353 

H. J, Liebesny, ‘Relïgious Law~a nd Westemization in the Moslern Near 
East\ AJ.CZ. îi ( 1953), 492-504, 

‘Impact of Western Law* in the Countrie* of thé N car Eàst*, George 

Washington Law Review, xxii { 1 953) > 1 27-4 1 . 

J. Schacht, in Classicisme et déclin cuûuret dans Phistoirë de P Islam, Paris 1957» 

J. N. D. Anderson» Istamic Law in thé Modem World, London 1959; 
‘The Signihcance of Islam ic Law in the World Today’* À.JXIJ*. ix 
(1960), 187-98 (popular accounts), 

J. Schaght, ‘Islande Law in Contemporary States', À*J*G*L. viii (1959)» 
133 * 47 - 

— ' ‘Problème of Modem Islande Législation 1 , 5 . 7 . xii (1960), 99-139. 

Y. Linant de Bellefonw, ‘à propos d'un livre récent du recteur d’al- 
Azhar’j Orient, v (1961), no. 19, 37-43 (on Màhmüd Shaltüt, cd-Isîâm, 
'Afdda tü&ShûrVû, Cairo 1959). 

On modemist opinions conceming fasting; O.Af. xxxv ( 1 955)» 349» 346» 
J. Jomier and J. Corbon» in Mélanges de l r Institut Dominicain d'études 
orientales du Cuire, iii (1956), 46-48; F. Hourç, ‘A propos du jeûne du 
mois de Ramadan en Tunisie*» Orifn/, iv (i960)» no. 13, 43-53; G. Oman, 
‘La questions de! dîgiuno di Ramadan in Tuniaia*» Q,M. xl (i960), 
763-74; J. Gentz, ‘Tunesische Fatwâa über daa Fasten im Ramadan’, 
WX n,s. vii (1961), 39-^66. . 

Régional bibliographies : 

Several cmmtnes; 

♦G.-H, Bousquet» Du droit musulman et de son application effective dans te monde , 
Algicrs 1949, 

G. Busson de Janssens* ‘Les Wakfs dam l*Islam contemporain *, RJs.L 1 95 r, 
1-73. 

J. N. D. Anderson, ‘The Shari'a Today*, J.CZ, xxxi (1949), nos, 3-4» 
18-25, 

* ‘Recent Developments in Shari'a Law*, t-ix, M,W. xl-xlii (1950-3). 

‘Recent Reforma in Family Law in the Arab World*, £citschr> vergU 

Rcthiswiss* lxv (1963), 1-17, 

Ch, Cakdahi» ‘La réception du droit occidental dans les systèmes juridi- 
ques orientaux*, M*ÂJ*D*C. iü/3, Rome 1953, 147-67. 

* Abd al-RazzÀk Ahuad ai>- Sanhürï, ‘al*K.ànûn al-Madanl al- f ArabI (The 
Arab Civil Code)*, in al-Âlam al- Arab î, ii, Cairo 1953, 5-29, 

A, d’Ehilia, Tntomo alla modema attività législative di aîcuni paesi 
musulmani ncl campo dd diritto privato 1 , O. A/* xxxîîi (1953)» 301-21, 

‘Intomo agli démenti costitutivi délia compravendita secondo i 

vigenti oodtci di alcuni paesi musulman)*, A.D.CS.L. xxxii (1957), 82- 
117. 

Sirsft! MahuàsXnI, Al-Aw$d* al-TathrTijya Jil-Duwal al+Arabiyya Mâtfihâ 
wû-LLâ^imhÂ {Legal Systems in the Arab States . Part and Présent), Beyrouth 
1957 * 

Ë, T y an, ‘Les rapports entre droit musulman et droit européen occidental, 
en matière de droit civil 1 , in Àl-Andahis, xxvi (1961), 323-36. 


BÏBLIOGRAPHY 


Y. Linant de Bell®. fonds, 4 La répudiation dans l'Islam d’aujourd’hui*, 
RJ.D.C. xiv (196a ), 5a 1-48. 

M.J, L- Hardy, Biood Fcuds, &c. (above, p, 24a). 

M. Borrmans, 'Codes de statut personnel et évolution sociale en certains 
pays musulmans*, 1 BLA, xxvi (1963)1 205-60, 


French (shortened) translation: L, Bouvat, 'Le code familial ottoman de 
19 * 7 *» R*M*M* xliii (1931), 5-26; French translation also in Abdul 
Karim Hussami, Le Mariage ei U divorce en droit musulman et particulière- 
ment dans son application en Syrie (thesis, Geneva) Lyon* 1931» 219-36; 
Arabie translation in 5 , D, Goitein and A, Ben Shemesh, MuslimLaw in 
Israël, Jérusalem 1957, 292-311 ; also printed separately for the Israël 
Ministry of Religïo m A fiai rs, fCânûtx jÇardr al~Â*ila, Jérusalem 1957, 

ZrYABDDSN Fahri, Essai sur la transformation du code familial en Turquie, Paris 
1936 (theaïs, Strasbourg 1935), 

Egypt: 

J, Schacht, *§ari*& \md Qànün im modernen £gypten* (above p, 252)* 

A- Sékaly, ‘Le problème des walds en Égypte*, JLÜT.L 1929, 75-126, 377- 
337* 395“454* 60 r "59- 

Ahdel F att ah el SayedBey, ‘La situation de la femme mariée égyptienne 
après douze ans de réformes législatives*, Revue Al Qanoun wal Iqtisad, xi 
(193^)1 do. a, 65-82, 

A. Sanhourj, ‘Le droit musulman comme élément de refonte du droit 
civil égyptien*, Introduction à V étude du droit comparé, ii, 621-42, 

É t de Szàszy, Droit international privé comparé . Traité de législation comparée 
avec référence spéciale au droit égyptien et musulman, Alexandrin and Paris 

1940* 

J, N, D. Andersom, 'The Froblem of Divorce in the SharTa Law of Islam* 
Measures of Reforra in Modem Egypt*, J*R.C*AJS. xxxvii ( 1950), 169-85* 

‘The Sharfa and Civil Law*, /,(£, i (1954), 29-46 (on Egypt and 

Syria)* 

R* Brunschvjo, in M,AJ*Û,C, îii/4, Rome 1955, 107-9 ( on the law no, 71 
of 1946 on legacies)* 

Y, Linant de Belxeponds, ‘Immutabilité du droit musulman et réformes 
législatives en Égypte*, R*LD*C* vii (1955), t-34, 

‘La suppression des juridictions de statut personnel en Égypte*, ibid, 

viii (1956), 413-25* 

Gennan translation of the act no, 462 of 1955: WJ, n*s, v (1958), 254-9; 
for a further bibliography on this act, see SJ, xii (i960), 1 14, n* t* 

A, d’Euilia, ‘Il diritto musulmano e il nuovo codioe civile egiziano*, 
A.D'C'S.L, xxxi (1956), 114-36, 

Y, Linant de Brlxefonds, ‘Le droit musulman et te nouveau code civil 
égyptien*, R, Â, 1956,211-22. 

G. M. Bâtir, ‘The New Egyptian Civil Code and the Unification of the 
Lrws of the Arab Cou n tries’, Tuions Law Review, xxx (1956), 299-334, 
On the project of 1956: N, Tomiche, în Orient, i (1957), no. 3, 111-18. 



BIBLIOGRAPHY 


«55 

On the draft Code of Personal Status of 196s : al-Âhrdm {Cairo} of 1 March 
j 963 (cf. Muslim Bulletin, Muslim and Druze Division of the Israël 
Ministry of Religions Affaire, viii (1963), nos, 3—4, 46 C). 

*J. Bruomak, De bstekenis van het Mohammedaanse rccht in het hedendaagse 
Egypte (The Place qf Islamk Law in Contemporary Egyp il), (thesis, Leiden), 
The Hague i960. 

SeUeted technicat studios qf institutions qf Islamic laiû as applied in Egypl : 

Azrz Bey Hanki, Du wokf* Recueil de jurisprudence des Tribunaux Mixtes, 
Indigènes et Mehkémehs Ghariths, Cairo 1914* 

Abd el-Hamid Badawi Bey, ‘Du principe qu'en droit musulman la suc- 
cession n'est ouverte qu 1 après acquittement des dettes 1 , L'Égypte eon~ 
temporal* u, v (1914), 14-40. 

Mahmoud Fahmy, De la préempticn immobilière en droit égyptien, thesis, Paris 
igafl. 

A. K* Sabbaoh, Les Méglis hasbys et la protection des biens des mineurs en 
Égypte , thesb, Paris 1931. 

Abd el-Fattah El-Sayed Bey, La Filiation en droit égyptien. Paru 1932. 

S. CadéuéNOs, 'De l'acquisition du bien wakf par la prescription', V Égypte 
contemporaine, xxv (1934), 543-80. 

Aziz Bey Hanki, ‘Effet de la divergence de pays sur le dnrità la succession', 
RE J. 1935, 179-86 (on Egypt and other coun tries in the Hear East). 

El-Said Mostafa el-Said, De l'étendue et de l'exercice des droits conjugaux. 
Étude de droit rrmsulmm et de droit égyptien moderne , Cairo 1936 (a document 
of modemist aims). 

Muhammad Ahmàd F ara j al-SanhürT, Mdjmû* at al-Ifawâmn al-Miftiyya 
al-Mukhtâra min al-Fifch al-Isldml (Corpus qf the Egyptien Laws dtrived fr&rn 
Islam ic Jurisprudence) , iii (The Law qf Wakf), 2 vols., Cairo 1949. 

Sudan: 

J, N. D, Anderson, ‘Recent Developments in Shari'a Law în the Sudan*, 
Sudan Notes and Records, xxxi (1950), 82-104. 

‘The Modemizationof Islamic Law in the Sudan', Sudan Law Journal 

and Reports, 1960, 292-312. 

E, Guttmann, ‘The Réception of the Common Law in the Sudan", l.C,L.Q_. 

W (*957). 4° I-, 7- 

P. $. Atiyah, *Some Problème of Family Law in the Sudan Republie', 
Sudan Notes and Records, mlx (1958), 88- 100. 

Muhammad Aku Rànnat, 'The Relatîonship between Islamic and 
Customary Law in the Sudan*, J. AL* îv (i960), 9-16. 

Palestine, Transjordan, Israël : 

F. M. Goadby, International and Inter-Religious Private Law in Palestine, 
Jérusalem 1926. 

'Palcstinian Law, Sources and Judirial Organisation*, Travaux de 

l'Académie Internationale de Droit Comparé, i/i, Berlin 1929, 39-52. 

CL À. Hooper, The Civil Law qf Palestine and Trünsjordan, above, p. 247. 

J. Sussmann, ( Law and Ju dicta) Practice in Israël', J.CL xxxii (1950), 
nos. 3-4» 29-31. 


agti BIBLIOGRAPHY 

S* D. Goitein and A* Ben Shemesh, Afuslim Law in Israël Jérusalem 1957 
(in Hebrew). 

*Zum Eherecht dcr Mualuna in Israël’, WJ. Ni. v (1958), 269 f. 

Jordan: 

J. N. D. ànmïuon, ‘Recent Devdopments in SharTa Law, VIII. The 
Jordanian Law of Family Rights 1951', M.W. xüi (1952), 190-206* 

E. T* Müûannam, 'The Practical Application of the Law in certain Arab 
State* 1 , George Washington Law Review, xxai (1953)1 >42-53 (on Jordan 
and Syria). 

Lebanon: 

Ch* Cardahi, Le Code des obligations du Liban, Paru 1932. 

A. d’Euiua, 'Le varie spezie di obbligazioni nel codice libaneae delle 
obbligazioni e dei contratti del 1932’! O.M. xxvü (1947)* 225-32. 

B. Tabbah, 4 Le wakT» Annotes de PÉcûU Français* de Droit de Beyrouth, in 
(1947)1 no. i, 67*129 (reprinted in bis Propriété privée et registre foncier, i, 
Paris 1947). 

'La préemption ou chefa'a 1 , Annotes de t'Écote Française de Droit de 

Beyrouth^ v (1949)1 5-84 (reprinted in his Propriété privée et registre fonder, 

ü). 

P. Gannagé, La compétence des juridictions confessionnelles au Liban 
et en Syrie 1 , Armâtes de P École Française de Droit de Beyrouth, iv (1948), 
nos. i-2, 199-247. 

Text of the law of 1951 on the compétence of the confessional juridictions 
iri O.Af, xxxvt (1956)1 14-17, and in C.O.C, viii (1951), 13-16. 

N. Edelby, ‘A propos de la loi libanaise . . . sur la compétence des juri- 
dictions religieuses’, Proche-Orient chrétien, ii (1952), 58-68. 

J. N. D. Andeuson» ‘The Personal Law of the Druze Gonununity 1 , W.L 
n . 9 . ii (19^)1 83-94. 

É. Tyan, Notes sommaires sur te nouveau régime successoral au Liban, Paris i960 
(Annales de la Faculté d* Droit, Université St.-Jasepk, Beyrouth) (on the law of 
<959) î shorter version in Mélanges en l'honneur de Paul Rovbier, Paris 196 a, 
ii, 249-81. 

âÿrùi; 

A. Kouatly, Étude comparative du droit de préemption . . . et son évolution en 
droit syrien, Dam asc us 1948. 

On the législation of 1949: C.O.C. vi (1949), 160, 162; vii (1950), 13, n. 2. 

Mu$tapA Ahmao al-Zaaxà’, al-Madkhat at-Fifr/iï al-Âmm ilal-tfufrük al - 
Madaniyya (General Introduction to the Civil Law qf Islamic Jurisprudence), 
Damascus 1952* 

E. T. MooàNNam* The Prt~McaI Application of the Law in certain Arab States 
(see above, under Jordan)* 

J. N. D. Anderson, The Sharï* a and Civil Law (see above, under Egypt), 

‘The Syrian Law of Personal Status’, B.S.O.Â.S. xviî (1955), 34-49- 

G. M. Bàdr, The Jéew Egjptûm Civil Code . . . (see above, under Egypt). 


BI 3 LIOGRAPHY 


957 


Çyprus: 

J. N. D. Anderson, ’The Family Law of the Turkish Cypriote*, W.L N* s* v 
(1958), 161-87* 

Iraq: 

Z* E. Jwàideh, t The New Civil Code of Iraq*, George Washington Law 
Retnew, 1953, 176-86 (with an hiatorical introduction)* 

J* N* D. Anderson, *A Draft Code of Personal Law for 'Irâq*, BS.O.A.S, 

*v(*?S3).43-&>- 

■ ■ ‘A Law of Personal Status fqr Iraq’, 7,CX*Û.ix (1960)! 543-63* 
‘Changes in the Law of Personal Status in Iraq', ICX.Q.-X ii (1963), 
1026-31* 

Y. Limant de Bbllefonds, ‘Le code du statut personnel irakien du 30 
décembre 1959, SJ . xiii {i960), 79-135, 

G* Krotkoff, ‘Beduinenrecht und geaatztea Recht\ Wiener Zeitschrift fûr 
die Kundé des Mwgenùmdes, Ivi {i960), 99-108 (on the spécial régulations 
conceming Bédouins, 1916-58). 

N. F* Küpfbrs, *Das irakisebe Zivilgesetzbuch’, vergL Rechtswiss. 

Ixii (1966), 181-98, Ixiii (1961), 1-44* 

Iran: 

R. AohAbabiaN, Législation iranienne actuelle intéressant Us étrangers et Us Iraniens 
à rétranger f Téhéran 1939 (a survey of the constitution, the sources of 
civil law, the administration of justice, penal law, and the law of Jamily 
and succession) « 

Législation* iranienne actuelle. Lois constitutiormelUs, code civil iranien , 

statuts particuliers, Paris 1951* 

On the law of 1931 on marnage and répudiation: OM* xi (1931), 494-7* 

M. Habib, The Administration of justice in Modern Persia 1 , LC. vii 
(i933)r 334-^ 410-16^ 573-Ba. 

J* Qreenfield, ‘Die geistlicben Schariagmchte in Persien und die 
moderne GeseUgcbung*, ^ribcAr* vergL Rechtswiss, xlviii (1934), 157-67; 
also in RechtsvergUicheruUs Handwôrterhuch, cd. F, Schlegelberger, 1, Berlin 
1939,437-65* 

À* Amtr-Soleymani, La Formation et Us effets des contrats en droit iranien , Paris 
1936 {also thesis, Paris: Étude comparait ce sur ta formation * * * )(with an in- 
troduction on the higtory and the sources of the Civil Code of Iran)* 

A, Bassidji, La Situation juridique de la femme en Iran, thesis, Paris 1936 (with 
translation, in au appendix, of the relevant sections of the Civil Code 
of Iran). 

Djalal Abdou, L* Élément psychologique dans les contrats suivant la conception 
iranien ne, thesis, Paris 1937 (with an introduction on the history of the 
Civil Codeof Iran). 

A.-M, Amxkian, Le Mouvement législatif en Iran et U mariage en droit et en fait, 
Paris 1937. 

Le Mariage en droits iranien et musulman, i: Formation. Paris 1938 (also 

thesis, Paris: La Formation du mariage * . .) (with translations from ïranian 
laws in an appendix). 


BIBLIOGRÀPHY 


358 

M. AmiDj Le Divorce en droit iranien, tirais, Paris 1939. 

Ibrahim Docteur- Zaoeh , De la validité des contrats sur ta chose d'autrui en 
droit positif iranien, Paris 1939 (to be uaed with caution). 

L. Lockhart» 'The Constitutional Laws of Peisia 5 , M.E.J. xiii (1939), 
372-68 (pp. 380 f* 00 the committee of 'ulamâ')* 

A. D’Euiua, in O.Af 7 süiv (1964), 308. 

Pakistan : 

Documents s 

Abdur KahiM| The Principes of Muhammadan Jurisprudence) London and 
Madras 1911, 168-93 (rcprintcd Lahorc 1958). 

Sp Khûda Bukhsh, Essqys Indism and Isiamic, London 1912, 387-93. 

Sp 'Abdur-RahmàN, Eine kritische Prüftmg der QpelUn des Isiamitischm Rechts, 
Oxford Univeraity Prcsg 1914 (cf. H. P, Smith, in American Journal of 
Sem iitc Langmges and Ldter aimes, xxxvi (1930), 303-9). 

K. A. Fakuki, Ijma and the Gâte of Ijtihaâ, Karachi 1954 (cf. J. Schacht, 
in Classicisme et déclin culturel, 153-5). 

Isiamic Jurisprudence, Karachi 1962. 

àbul A'la Maudoodi, Isiamic Lato and Constitution, Karachi 1955. 

The Isiamic Law and ils Introduction in Pakistan, Karachi 1955. 

— The Limite of Législation in Islam and the Place qf Ijtihâd in il (in Urdü), 
in International Isiamic Coltoquium December 39, *$57 - Januasy â, 1958, 
Lahore 1960, Appendix ii, 21-38. 

Muslim Family Law Ordinance of ig6 1 : text in Dawn (Karachi) of 3 March 
19G1 ; French transi, in R*A* 1961, 73-78. 

Studies: 

N. J. Coulson, ‘Reform of Family Law in Pakistan 1 , SJ. vii (1956), 133-55* 

K. J. Newman, Essqys on the Constitution qf Pakistan, Dacca 1956. 

A. Chapy, 'L’Islam dam la constitution du Pakistan 1 , Orient , i (1957), 
no. 3, 130-7. 

A. Gledhjlx, Pakistan. The Development of ils Law and Constittttùm, London 
1957 * 

J. Roussier, ‘L'ordonnance du s mars 1961 sur le droit de famille au 
Pakistan*, JïXD.C. xiii (1961), 799-808. 

Manzoorupdin Ahmed, ‘Isiamic Aspects of the New Constitution of 
Pakistan’, Isiamic Studies, ii (1983), 249-86. 

A. d’Emiua, ‘LTslâvn e la costUuzîone pakistana del 1963 9 , O.AL xliii 
(1963), 415-86. 

Indùttésia: 

J. Pains, arL^Ada (iv)’, in£.L a 

Libya ; 

E. Bussi, ‘Alcune moderne “codificaziom” o “compilazioni” dcl diritto 
musulmano*, Q+M+ ~xx (1940), 251-61 (on the Mutakhkhas al-Afrkâm 
al-Shar'iyya, a private codification of Mâlikl law by the Libyan author 
Muhammad 'Amir, 1937-8). 



BIBLIOGRAPHY 


as» 

C. A. Naluno, Cadi (1937), Raccolkt di scritti, », 1942, 27-39 (31-34 on 
Libÿa, 34-39 on Eritrca and Son» alla), 

V* Cattaneo, La t scefaa* net dbrilio coloniale italiano, Padua 1944. 

A. d’Eau lia, 'La giunspiudenza, dcl Tribun aie superiore sciaraittco délia 
Libia in materia di fidanzamento malrimonioe divorzio (1939-1941)', 
R.S.O* xxi (1946), 15-50* 

'Per il nuovodirittolibïco délie obbligazioni\^i dffl TerzoConoegno di 

Studi ÀjHcani, Florence 1948, 156-72* 

A* M f Qàseu, *A Judirial Experiment in Libya: Unification of Civil and 
Shariat Courts’, /.£*£»(£* tii (1954)1 134-7* 

G. M. BadRj Thé New Egyptian Civil Code , * * ($ee above» under Egypt), 
Tunisie: 

B, Guioa, Essai sur révolution du chrda et son application judiciaire m Tunisie 
thesis, Paris 1930. 

R. ScemamAj Essai théorique et pratique sur te droit de cfiefrn en Tunisie, (thesîs, 
Paris) Tunis 1934, 

On the poUtical events of 1950: 0,M, xxxiü (1953), 216* 

G. N* Sfeir (transi,), *Thc Tunisian Code of Personal Status 1 , MJS.J, xi 

(> 957 ). 3 <> 9 -> 8 . 

A. Colomer, ‘Le code du statut personnel tunisien*, R. A. 1957, 115-239 
(translation with detailed commentary), 

J, Roussïer, ‘Le code tunisien du statut personnel 1 , R.J*P*U*F* xi (1957), 
213-30. 

J. N, D* Anderson, 'The Tunisian Law of Personal Status*, LCMQ+ vü 
(i 95 ^)»«^ 79 ' 

Jp Maonin, ‘Réformes juridiques en Tunisie*, IBLA, xxi (1958), 77-92. 

E* Paktsch, *Das tuncsische Ptrsoiienstandsgcseta 1 , WJ* n*s* v (1958)1 18&* 
205- 

On an interprétative law of 1958: WJ, n.s. vi (1959), 130-3* 

J* Roussie», 'Le mariage du mineur de statut musulman 1 (above, p* 251). 

'Dispositions nouvelles dans le statut successoral en droit tunisien*, 

SJ. xü (i960), 131-44* 

'Le livre du testament dans le nouveau code tunisien du statut 

personnel', SJ. xv (1961}, 89-124* 

'L*applîcation du chra' au Maghrib en 195 9* (above, p. 250). 

R. Jambu-Merun, Le Droit privé en Tunisie , Paris igfio* 

M* Borrmans, 'Le Code tunisien de statut personnel et ses dernières modi- 
fications*, IBLA f xxvii (1964), 63-71* 

M oroceo: 

R* Marty, 'La justice civile musulmane au Maroc*, R.EJ, 1931, 341-536, 
* 933 * 185-294- 

On the dahirûî 16 May 1930; 0 ,Af, x( 1930), 462 f* (text); 463-7 (reactions). 
O* Pesle, L'Organisation de h justice du chrda par le Makh&n, Casablanca 
W- 

J* Berque, Essai sur la méthode juridique maghrébine, Rabat 1944 (with Ap- 
pendix, pp* 1 1 1—37: La *tajdtd al-Jiqh 1 Selon un juriste marocain moderne 



BIBLIOÛRAPHY 


afîo 


[Muhammad ibn al-Hasan al-IJaj wï, al~F$kr ed-Sâmî, above, p, 216]), 

J. Caillé, Organisation judiciaire et procédure marocames* Paris 1948, 

J. Lapànne -J oenvti.i^ ' LVmancipatioD do mineur de 25 ans en droit 
malékite’, R.M.L>, y (1953), 158-66 (on the dahtr of 14 March 1938}, 

J. L ap ANNE -J 01 nv IL.LG , 'Lcj mesures conservatoires devant les juridictions 
du ChraaYibid. ix(i957), 197-339, 

Official French translation of the Moroccan Mwfawwana in RJl* 1958/01/2, 
35-3^ 38-44> *959/*“/^ 160 (also in A.M.A x (1958), 254~7<>> 

399-406; xi (1959), 49-56, 136-30), 

J, N. D, Anderson, Reforme in Family Law in M&rocco, J.À.L. ii (1958), 
I 46 - 59 - 

J, Lafanne-Jdinvillb, 'Le code marocain du statut personnel’, R.M.D* 
xi (1959), 97-1^5 (also in Revue juridique et politique d f outre-mer t ils, 

*iü (1959Î* 75-9ô) : 

J, Roussier, *Le mariage du mineur de statut musulman’, (above, p. 251), 

‘L’application du chra* au Maghrib en 1959’ (above, p, 250), 

A, Colombe, ‘Le code du statut personnel vnartgain’, R.A, 1961, 79-017 
{also printed separately, together with the Arabie text, as Droit musulman^ 
i, Rabat 1964). 

'La tutelle des mineurs dans la Moudawwana ou code du statut 

personnel marocain’, RJ.D.Ç* xüi (1961), 327-37, 


ADDENDA 

fir pp, 25$/ Semai comtries; 

J, N, D, Anderson, 'Recent Reforma in the Islande Law of Inheritance’> 
LC'LQ adv (1965), 349-65* 

A* D’Emuja, ‘Intomo aile Costituaioni prowîsorie repubbUcane del 
Yemen’, 0 .M* xiiv (1964), 301-12, 

Orienialieches Rtcht, Leiden and Cologne [964 (Handbuch der Orieatalistik, 
Ente Abteilung, Ergânzungsband III), 344-440 (contributions by 
É, Tyan and J. Baz on Lebanon and Syria, Ghafhc Chehata on Egypt, 
Ch, Samaran on Tunisia, J. Roussibr on Algeria, J. Lapanne -Joinville 
on Morocco). 

/or p, 25Û' Malaysia? 

Ah mad Bin Mohamed Ibrahim, The Status of Mualim Women in Family 
Law in Malaysia and Brunei’, Malaya Law Review, v (1963), 313-37; vi 
(1964), 40-82, 353-86. 

'The Legal Position of the Muslims in Singapore’, World Mwlim 

League [Magazine], i/1-6 (Singapore 1963-64), 

'The Administration of Muslim Family Law in Malaysia’, ibitL, ii/3- 

('965- )■ 

Mrs, M. Siraj, *The âhariah Court, Singapore’, iâid*, ifi (1963)* 



BIBLIOGRAPHY 


261 


CHAPTER 16 

1 Seiected Auihontat îve Hartdbooks ûf Isltmit Law (fer the earltest tacts, sec above, 
p. 328; for a general bibliography, see G* Brockelmann, G&sehwhU der 
arabisehen Lifter a tw*, 2 vols., Leiden 1943-9; Suppimenlbônde, 3 vob., 
Leiden 1937-42)* 

fjanqfî Works: 

Ç-UdOrï (d, 428/1036), al*Mukhtafar; part transi. G,*H. Bousquet and 
L. Bercher, Le Statut personnel en droit musutmm h&tejiu, Paris (1952), 

S arakhsï (d , 483/ 1 090) , ol-MabsüL 

KAsÀnï (d. 587/1 igi), BadaV 

MarghïnÀnI (d. 593/1196), al~Hidâya % with numerous commentants, 
parücularly the Wi^Ajat aURiwâya by BurhAn al-DIn Maçmüd al- 
Ma^büsI (7th/i3th century); transi. Charles Hamilton, 77 b Hedaya, 
4 vols*, London 1791, and cd, 1870, reprinted Lahorc 1957, 1963 (to be 
used with caution). 

Abul-Barakât al*Nasafï (d. 710/1310), Kanz at-Dafüfifa with mimerons 
commentaries, particularly ai-Baftr al-Rà*ik by Ibn Nujavm (d. 970/1563,) 

Mawlà Khusraw (d* 885/1480), Ghurar al-Àfrkam, and hïs own commentary 
Durer al-lfukkâm. 

IbkâhIm al-IJalabï (d. 956/1549), MulUifai *t-Abfyur\ commentary Mqjma* 
üUAnhw by Shaykhzàde (d* 1087/1667); part transi, (chapters on sale, 
money-changing, suietyshîp) by H. Sauvaire, Le Moultaqa et abheur, 
avec commentaire abrégé du Mwÿma el ankeur, Mantilles 1 882 (Académie des 
Sciences, Belles-Lettres et Arts de Marseille) (the systematic part of the 
présent book b based on this work), 

al^Fatdwdai-'Âiamgtrÿpa (above, pp. 94, 249). 

Ibn 'Àbidïn (d* 1252/1836), Radd at-Afutdàr f aia 7-j Durr ot^Mtikhiâr. 

O us r NasuhI Biluen (mufti of Istanbul), Hukukt tsiâmiyye vt IsttiahaU 
Ftkhijye Kamtstu, 6 vols*, Istanbul 1950-5 {a detaïled contemporary 
handbook). 

Collections of fatwâs by ^â<jikh 5 n (d. 592/1196), KarcUrï (d. 627/1414; 
at-Fatàwà d-Bazzâziyya)* ^ônawï (d* 985/1577; d-F<Uâwâ al-flâmidÿpa)» 
and Anlprawï (d* 1098/1687). 

MâWd works z 

Ibn AbI Zayp al-IêayràwAnî (d. 386/996}, al-Risâla; transi. E, Fagnan, 
Pans 1914; L. Bercker, Algiers 1945. 

KhalÏl ibn IshAk (d. 767/1365}, ôI~Mukhtef<& } with numéro us commen- 
taries, e.g. by I^attâb (d. 954/1547), Khirshl (d. 1 101/1669), and Dardlr 
(d* 1201/1786), with a gloss by Dasflkl (d. 1230/1815); transi. I. Gumi 
and D. Santillana, Somttmia del Diritta Maiethiia, 2 vol*., Milan 1919 
(a standard work); G, -H, Bousquet, Abrégé de la Ait musulmane selon U 
rite de Vimâm Mâlek > 4 vols*, Algiers 1956-62 (supersedes the previous 
French translations) ; £. Facnan, Concordances arabes, Algiers 1689. 

Ibn *À$iu (d. 829/1427), Tufr/al al-Hukkâm; transi. L. Bercher, Algiers 

1958- 



BIBLIOGRAPHY 

*àbd Allah Gannün, Mufaàdhi H-Ztài&khy&t ed* and transi* B. de Parfen- 
Tispft En suivant la Zaçqdçiyùy Paria 1958 (a contemporary beginners’ 
manual). 

Fatwfa of Muhammad 'Illîsh (d* 1299/1881), Fatp al^Alï aUMàlik. 

ShâfVï rnrks: 

ShïrAzI (d- 476/1083), ùt-Tanbîh; transi* G* -H. Bousquet, 4 vols*, Âlgiers 
I&49-52* 

Ghazzàlï (d* 505/r 1 n), al-Wajlç* 

AbO Shujà' (d* 593/1196)» al-Tafaîb; transi* G.-H* Bousquet» Abrégé do 
Ut loi musulmane Sêlcn le rite de l'imâm EUChâf?t t sépara tely printed from 
R.A. 1935* 

NawawI (d* 676/1277), Minhdj at-Taltàïn; transi* L* W. G, van dçn Berq, 
Le Guide des zélés crêpants, 3 vols., Batavia 1862-1884 (very unsatisfactory; 
corrections in Bomquet’s translation of Shîrâzl)* 

■ al-Majmü\ a commenta ry on another work of Shlràzï, ai-Muhadhdhab ; 
much more dctailed but less authoritative than the Mùihâj; complcted 
by Taki al-DIn al-Subkl (d* 756/1355), Tdhmlat at-Majmü\ 

Ibn Kâsiu al-Ghazzï (d. 918/1512), Fath al-fCanb t a commenta ry on Abü 
Shujà% ûl-Tafcnb ; transi. L. W. G* van den Bbro, La Révélation de 
i* Omniprésent} Leiden 1895 (unsatisfactory ; corrections in Bousquet’* 
translation of Shïrtzï) * 

Ibn HàJar (j, 975/1567), Tuffat ai-Midüâj t and 

Raml! (d* 1006/1596), J'éihâjat al-Mufttdj; these two comme otaries on 
Nawawfs Minhdj are the standard texte for the doctrine of the Shâfi'l 
ichooL 

IbrAhIm al-BAjûrï (d. 1276/1860), a bàshtya (supercommentary) on the 
Fatfc cl-ffarib of Ibn Kâsim al-Ghazzî; partly digested (omitting the 
chapters on religious duties, the holy war, 8cc.) by E* Sachau» Muham- 
medanisdw Recht rmh sthafitischer Lahre, Stuttgart and Berlin 1897 (cf* C. 
Snouce Huroronje, in £iï*Af*<?. liii (1899), 125-67; reprinted in 
Verspreide Gesâ&îfim, il* 367-414). 

Alï bum Hemedi el Buhriy, Mir<Uki> a Handbook of the Mah&medm Law of 
Inheritoiuéy transi . (Sir) Philip B. Mitchell, Nairobi {Government Printer) 
1923, reprinted 1949; Nikaht, a Handhook of the La w of Marnage in 
transi* J* W. X* Allen» Dar es Salaam (Government Printer) 1959 
(translations from the Swahili of oontemporary beginners ’ manu&ls}* 

Collections of fatinâs by Ta^I al-Dîn al-Subki, Ibn Hajar, and RamlL 

(fanbatî wotks : 

Khiraçï (d* 334/945), aUMukktafor* 

Muwaffa^c al-DIn Ibn Çuoàma (d* 620/1223), at-Mughnï, forrnally a 
commentary on the Mukhtafar of KhiraVL an encyclopaedic work* 

al^Urnda, a concise t réalisé; transi* H. Laoust, Le Précis de droit 

d'Ibn Qpdâma, Beyrouth 1950 (wîth a valuable Introduction)* 

Shams al-Dïn Ibn I^udàma (d* 682/1284), àt-Sharfr al*Kaàir t a commentary 
on a more detailed handbook of Muwaffak al-DIn» al-Mufcm\ 

HijAwI (d* 968/1560), aUIknd* (or al^Mustafp tf). 

Mar f I ibn Yüsuf (d* 1033/1624), DalU al-Tâltà; commentary by Ibrâhîm 
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ibn Muhammad ibn Düyân (d. 1353/1934), Manâr al- Sabll, part transi. 
G. M, Baroody, Crime and Punishment mder Honhali Law, priva tel y 
printed 1962, 

Bahütï (d. 1051/1641), Sharh at-Muntahâ* 

aURaw 4 <U~Mvfbi\ a commentary on the Ifatâ* of Hijâwî; the four last 

works arc prescribcd tex Ibook* in Saudi Arabia. 

Zdhirï tocrk: 

Ibn IJazm (d. 456/1065), al*MufutUà, 

Ibâfi umks : 

p Al! ibn Muhammad BasyànI (or BasyQnl; middlc of the 5th/i ith century), 
al-Mtikhltifar ; E. Sachau, Muhammedanisches Erbrecht nach der Lehre der 
Ibaditiscken Àraber von Zpn&bar \md Ostafriha, Sitcungsber. Prêtas. ÂkcuL 
Wxss.f PhiL-hist. Kl., 1894, viii. 

*Amir ibn "AU ai^ShammAkhI (d. 792/1389-90), at-Ttfib; extract tr&nslated 
by Mercier, below. 

*Abd AL- r Azlz ibn Ibrâhîm AL-MuÿABï(d. 1223/1808), aUNU\ part transi. 
E, Zeys, Droit mozabite* Le jV* 7 . Du mariage et de sa dissolution^ Àïgier* 1891 
(separateïy printed from R,Â. 1 887, 1 888, 1890) ; Hure aux. Droit 
mozabite. De la tutelle, Algiers 1882 ; extract translated by Mercier, below, 

Muhammad ibn Yüsüf AjyiyASh (d. 1332/1914), Sharfi aUPfU t a commen- 
tary on the precedingworfc; extract translated by Mercier, below, 

M. Mercier, Étude sur U waçf abadhitt et ses applications au Mzab, Algiers 

Z<*ydi Shiite work: 

IJusàyn ibn A nm ad al-SiyâohI (d. 1221/1806), al-Rstwif al-Na&r, a com- 
mentary on the Majtn ü* ftUFifJt attributed to Zayd ibn 'Aîî (above, p* 228). 

* Twelver* Shiitc work : 

Muha^ki^l al*HillÎ (d. 676/1277), Shard'i* al-Islâm ; part transh N. B, E» 
Bai lue, Â Digest 0/ Moohummudan Law, il, London 1869, reprinted 
Lahore 1958 (on the 'statut personnel* and connected subjects); transi. 
A* Qjjerry, Droit musulman. Recueil de lois concernant Us Musulmans 
schyites, a vols., Paris 1871-2- 

Ismd'Uî Shüte work: 

Au-ljCJlpl Nu'mân (d. 363/974), Ddâ'im al-hlàm \ part transi. A.À.A. Fyzee, 
The Ismaüi Law 0/ Wells, London 1933. 

Otker liste of auîfmiUüice works: 

•J, H. Hasünoton, Remarks upon the Àutharüies of Mosulman Law, in Asiatick 
Res torches; or Transactions of the Society Instituted in Bengal, x (Calcutta 
1808), 475-5 ta (on ^anafl works ttsed in India). 

•N. P. Aohnipes, Mohammedan Théories of Finance , witH . . . a Bibliography^ 
New York 1916, 177-94 (reprinted Lahore 1961). 

Th. W. Juynboll, Haruüeiding, 29-32, 373*8* 

E. Prômter, in Islamisa, iii/3 (1927), 352-4 (on Màlikl works tised in 
Morocco)* 

Lôpez Ortiz, Dtrecho musvlmân , 38-41 (on Mâlikï works used in Spain). 


BIBLIOGRAPHY 


364 

•H. LAOUsr»Ze Précis de droit d’îbn Qudâma, introduction. 

Ct also Ihk KkaldOn (d. 808/1406)4 al-Mufraddima, fafl 6, §§ 7 (on fifch), 

8 (on faraitf), 9 (on transi. Mao Guckw de Slane, Les ProUgo* 

mènes, îü, reprinted Paris 1938, 1-38; transi. F. Roisenthal, The Mttqaddi- 
rruxh, iiij New York 1958, 3-30. 

2 fG* BE&ogr&Às&Eit, ^ur Méthode der Fiqh-ifbrttÀong, Islamica, iv/3 (1930), 

583/94- 

3 W. Heffeneng, *Zvm Âufhau der islamischen Rechtswerke, in Stuàien . . . PdwJ 

KahU . 1 . ûbemicht, Leiden 1935, 101-18 (but sec J. Schacht, in XÎI 
Convêgm ' VoUa *, Rome 19573 208). 

On reasonings expJ&imng the traditional order of subjects, et Swouce Hur- 
gronjb, Verspreide Geschrften, ii. 395, n. 1 ; SantUlana, Istîtwtwm, 1* vii-îx. 

Works on farâ^d : 

Ibn AL-MuTA¥^tiNA (d. 579/1 *83), Bughyat al-Bâfiiih (or at-Ratdn)pa) t ed. 
and transi William Jones, The Mohomcdan Laos of Succession, London 
£782 (JJanafï). 

Siràj al-Dïn al-$ajàwàndï (end of the 6th/i2th century), cdStràjijya, ed. 
and transi. W. Jones, Calcutta 1792; the transi, often reprinted, e.g. 
with additions by A. Rumsey, London 18694 Loihart 1959; text and 
transi, in Mahoued*U llah ibn S. Jung, The Mustim Lm ÿf h héritante, 
Allahabad 1934 (Allahabad University Studios, a) ; digest, with extracts 
from the text» by N. B. E. Saillie, The Moohwmrndan Law of înhentmee, 
Calcutta 183a (Hanafî). 

Ibrâhîm al-Tiltmsânï (d. 690/1291), ai^Man^üma al-Tilimsônijya; digest 
by G. I. Faure*Biguet, Abrégé des successions, Valence 1912 (Mâlüü). 

Shaykh *Abd al^KAdir (wrote 1304/1886)4 cd-Nohr al-Foi# fl ïlm td-Faraidt 
ed. and transi. L. Hirsch, Der üherfliessende Strom in der Wissmschtfi des 
Erbrechts, Leipzig 1891 ; text and transi., Treatise on the MuhammedanLaw, 
entitUd *The Gverfowing River of the Science of InhmUmcc and Pairimo nf t 
&c., and ed.» Aden [899 (HanaHand Shâfil). 

Works on wa^f 

HilAl al»Ra*y (d. 245/859), Âftkâm é-Wakf 

KhaççAf (d. 261/874), A%kStotaUWa%f 

Ibrâhîm ibn MM al-Tarâbulus! (d. 932/1516), al-ls r âf fï Ahkdm at- 
Awk4f (based on the two preceding Works) ; part transi in B. Adda and 
E. D. Ghaliounohi, Droit Musulman. Le wokf Alexandria 1893. 

Practkal handbooksfir the fcâdL 

HanafI: 

TarsGsI (d. 758/1356), Àttff aLWasà'Ü tld Tafinr al-Masail. 

*Al! ibn KhalIl al-TarAbulus! (d. 844/1440), Mu*in cd-ïiukkSm firnâ 
jataraddad bayn al-Kh&pnayn min al-Akkâm* 

Ibn al-Shihna (d. 921/1515), Lisdn al-ffukkâm fl Ma r rfat al’Âbkànu 

Mâlikl: 

Ibn Farijün (d. 799/1397), Tabfirot üUffukkàm ft Ufül ctl-Âkdiyo tvo* 
Man&hij at-A(ikâm~ 
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Works an furüfc; 

J. SchachT, Aus %wri asabischsn F urüq-ZÏ üchsm, Islamisa, iï/4 (1947), 505-37 
(extracts from oneHanafl and o ne Hanball work, witfa an introduction 
on the literature af fitrûk)- 
Mâlikîi 

KaràfI (d. 684/1385), Anwâr aî-BurübfîAnwâ* al-Furük* 

Wanshajusï (d. 914/1508), r Uddat al-Furub 

Works an ashb£h wa-nafà*ir, kawâ'id : 

Ibn Nujaym (d, 970/1563), Kitâb cd-Ashbch u^-A^â 7 r(Hanafï), 

SuyütI (d* 91 1/1505), Kiiâb fü-Ashbâh wal-A<tfâ'ir (Shlfi'I)* 

Ibn Rajas (d. 795/1393)» ûl-$awiTùt (HanbaË). 

Works on Uchnical terme: 

Abul~Qav9 al-Nasafï {d. 537/1 143), Tombât dL-Tolaba {^anafï}* 

Ibn + Arafa (d. 803/1401), Kitâb ot-tfudüd at-Fibhiyya (Mâlikl). 

Nawawï (d. 676/1377), Tahdhâb al~Asmâ f wal-Lughât (second part; tbe first 
pan is a dictions ry of proper names occurring in Works of I si amie Law) 
(Sham). 

Tahànawï (wrote 1158), Ka$f\f (or Kashskdf) Ijfüàhât al-Funün (a general 
dictiohary of technical terrns). 

Works on ikhtllâf ; 

Abu YOsur (d. 183/798), ûl-Rodd *alâ Siyar al-AwsKi, and Ihhtüâf Àbï 
(fantfa wa-bn Abï Laytâ (polemical). 

ShaybânI (d. 189/604), Kiiâb at~bfujaj (polemical). 

Tabarî (d* 310/923), Kiiâb Ikhtilâf al-Fübabd* (consistmg mostiy of ex tracts 
from thç works of his prcdccessora; only two fragments of thU very 
extensive work hâve survived), 

TahAwI (d, 321/933), SHarb Ma f âm U-Âthâr (the author argues from the 
Hanafï point of view). 

'Abu al-WahhÀb al-BaûhdàoT (d. 432/1031), al-Ishrdf 'alâ Masâ*il al-Khiiâf 
(a Màlikl handbook). 

Ibn Rushd al-HapId (Averroes, the philosopher; d. 595/1 198), Bidqyot aU 
Mvjtahid (cf. R. Brunschvîo, 1 Averroès juriste’, \n Etudes d'orientalisme . r * 
Uvi-Prov47tfaI t i, Paris 196a» 35-68); part translations: A. LaïmÊchb, 
Bu mariage et de sa dissolution, Algiers 1926; the same, Des donations, des 
testaments, des successions, des jugements, Algiers 1928; the same, Livre des 
échangés, Algiers 1940; G* -H. Bousquet, ‘Le livre de Pinterdiction’, 
RA. 1949» 41-49* 

Sma'rAnI (d* 973/1565), al-MUfin ai-Kubrâ (derîved from Muhammad ibn 
'AbdaJ-RahmÂn al-Dimashk! [wrote 780/ 1 ^di],Raftmatal*Umma,â Shâfi'I 
handbook) ; transi, M. Perron, Balance de ta loi musulmans, Algiers 1898. 

Kitâb at-Fi^h ’ala *l-M adhâhib al-Arbaa (a modem handbook; i a , pubïished 
by the Egyptian Ministry of Waldà, Gairo 1931 ; iî 1 — iv, by *Abd al-Ra^c* 
màh al-JazBlï, Gairo 1933-8; has not been completcd). 


366 


BIBLIOGRAPHY 


Studies: I, Goldziher, DU gdhtrtim, Leipzig, 1884, 37-39; *h c sa me, 
‘Zur Litteratur des Ichtilàf al-madzâhib’, xxxviii (1884), 

669-82; F. Kern, ‘Tabarî’s Ihtilâf aL-fuqahâ*’, îbid* Iv (1901), 61-95, 

Works 0/ tabakât: 

An important early source is the Kitàb at-Fthrist of Ibn al-Nadlro (wrotc 
37 7/987) , the sbeth section of which deals wîth the fuftohâ* and ïhetr 
writings, 

Ifûnûft f abakit 

*Abd al-KAdir ibn Muhammad (d, 775/1373)» al-Jawâhir al-Mwfta, 

Muhammad 'Abd àl-Hayy al - Labln awî (d, 1304/1886), at-Fawà'id al- 
Bahiypcu 

G. FlOgel, ‘Die Cassen der hanefitîschen Rechtsgelehrten’, Àbh. KgL 
Sachs. Gts, W%xs+ viii (i86o)> 267-358, 

Màlikï fabakât ; 

Ibn FarhüN (d* 799/1397), ot-Dibdj al-Mudhahhüb^ cf E. Fagnan, ‘Les taba- 
kàt maTekites’, Ficmetusje a D, Francisco Codera , Saragossa 1904, 105*-! 3, 

Ahmad BAbA al-Tumbuxt! (d, 1036/1627), Ffayl ai*Ibtihâj (a supplément to 
the preccding work), 

Muhammad Makhlüf, Shajarat al-Nür al-Zakiyya, 2 vols*, Cairo 

1349/1930-1350/193 >• 

R. Castbjôn Calderôn, Los juristes hispano-musulmanes, Madrid 1946. 

Shâfi'l tabakât; 

TAj al-Dïn AL-SuBsI (d. 771/1370)! Tabafcât al-ShûJs'ijya al-Kuhrd {cf. 
G, Makdisi, S.I. xviï (1962), 57-60). 

F, Wüstenfeld, Dtr Imâm al-SchdfîH tauf seine Ânhângtr t i-iii, Gôttingen 
1890-91 (scparatdy printed from Abh. Gts * PFùj. Gëttingen^ xxxvi-xxxvii), 

ffanbali (abakât ; 

Ibn Abï Ya f lA (d, 526/1 133), J abafrât al^fianâbila. 

Ibn Rajas (d, 795/1392), Jabahât al-îfanàbüa (a supplément tp the pre- 
ceding work). 

Collections of biographies of are numerom ; sec the works of Wakf 
and Kind], above p, 224, and further: 

Khushan! (d, 37 1 /981), Kitàb al-Kvdâi bi-Kurfuba. 

NubAhï (8th/ i4th century), Tarikh Kwfàt at-Ândalus t ed, E, Lévi -Provençal, 
Cairo 1948, 

Ibn Hajar al-'AskalânÎ (d, 852/1449), Rdf* al-lpr *an K^fàt Mi$r. 

Ibn Tûlûn (d, 953/1546), Kwfôt Dimashfc, ed* Çalîh al*Dîn aUMunajjtd, 
Damas eus 1956, 

5 Selteted Sources on ugtil: 

tianafï works: 

PaedawI (d, 482/1089), Kmz al-Wufùi tld Marifat al- UfûL 

Abul-BarakAt al-Nasafî (d. 710/1310), Martâr al-Anwâr, 
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5 ADR al-ShakI'a al-ThAn! (d. 747/1346), Tmtfb a l-Uffil, with thc author’s 
owû commentary, al-Tawfih* 

IfiK al-Humàm (d. 861/1457), al-Tà^rÎT. 

MuixA Khusraw (d. 685/1480), Mirfcât ai-W ufül ilâ r iim al* Ufül > with the 
author's owd commentary, Afir'éU al- Ufül. 

Màîikï works ■ 

Ibn Rushd al-HàfÏd (d, 595/1 198), préfacé to the Bidâyat ed-Mttjtahid 
(above, p. 365), transi. L. Ber cher, Revue Tunisienne de Droit* 1954, no. 
3 / 4 ? 30-37 (c£ R. BrunbckviGj in Études d’orientaiisme * * . Lévi-Provençai t 
L 44-56), 

Ibn al-HAjib (d, 646/1 549), Miikhtaftir al-Mmttohâ* 

RarÀfÏ (d, 684/1385), $har(t Tonÿlÿ al-FufûL 

SnAjisï (d, 790/1388), ôUMuwâf&kât* 

ShdfYi Works: 

ShàfTî (d. 204/830), al-Risâla (the finît treatise written on Ufül)i digest by 
L. I* Graf, Àl^ShàJtVs ixrhûndeling over de 4 wortelen i van denJifJi t theais, 
Leiden 1934; transi* M, Khaddure, Treatise on MasUm Jurisprudence^ 
Baltimore 1961 ; cf. also K. I. Sehaan, Àsh-Shaf'Vs Risalah: Basic Ideas , 
Lahore 1961 (with transi* or the sections on repeal). 

Muzanï (d, 264/878), Kitâb al-Amrwai-JfahjFt ed. and transi, R, Brunschvig, 
1 “Le Livre de Tordre et de la défense 11 d'aLMuzanT, B*E, 0 * ri (1945-6), 
145-96* 

Imàm al-^Laramayn (d* 478/1085), Kttdb aI-Wdra(;ât; transi. L, Bercher 
( with notes drawn from commenta ries), Revue Tunisierwe } N.s, î (i 93 °)> 
93-105, 185-214. 

Ghazzâlï (d. 505/n 1 1), al-Mustatfa. 

TAj al-Dïn al-SobkI (d, 771/1369), Jam* al-Jawàmi* (commented upon by 
ShâfVî and by Màlilcî authors). 

ffanbali works : 

Mcjwafpaç al-DTn ibn RudAma (d. 620/1933), Éatv^at o/-A^ir. 

Ibn Taymiyya (d. 798/1338), Ma'ârÿ ni- Wufül, and al-fCiyâs jil-Shar' 
GÎ-htâmï\ transi. H. Laouet, Contribution à une étude de ta méthodologie 
canonique de*** B* Taimïya> Caire 1939* 

Ibn Kayytm àt-Jawziyya (d. 751/1350), Tlâm al'Afuwakki'üi. 

Ibn Baoaràn (d. 1346/1927-28), al-Madkfud ilâ Madhhaè al-Imâm Ahmad 
ibn ÏJanbat* 

Jgàhiri work : 

Ibn I^azm (d. 456/1065), KUûb al-Jbkâmfï U fût al*À(tkâm * 

Mu'taziH work : 

jCéfi t Asz) al-jABBÂR (d. 415/1094), al-Mughtf) section xvü: at-Shar* i%yât. 

Aimohads: 

Ibn Tûwart (d. 524/1 130), Le Lèvre de Mohammed Ibn T<Aanert t introduction 
by I. Golcziher, Algiers 1905. 
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Works by modem Mustim authors: 

ÇubhI MahuâsAnL Falsafat ol-Tashi? JU~Islâm(Th* Philosqphy qf Jurispru- 
dence in Islam), Bejrut 1946; English transi, F* J. Ziadeh, Fatsqfat al* 
Tasftrî Jî al^lslâm, Leiden 1961* 

Muhammad T^hi* Ibm 'Àshür, Aîafcàfid al-ShorTa al-Islâmijya (The Âims qf 
Islande £nw), Tunis 1366/1947. 

*Ajd al-WahhÂb IChai*làf, *Iîm Ufûl al-FifJi, sih ed. t Gairo 1952- 

Mafâdïr ol-Tashr? al-Islâml fîmd Id Nàff flh (Bases qf Islande Législation 

in the Absence qf Matériel Sources), Cairo 1955, 

Mv$Tapà Ahuad al-Zarçâ*, at-Madkhal al-Fifchl al-'Àmm Hal~ffu£ülc al- 
Madtiniyya (General Introduction tù the Civil Law qf Istamic Jurisprudence), 
Damascus 1952. 

* Asd àl-Razzâ# Ahmad al-Sanhürî, Mafâdir al-Uafcfc fil-Fi^h al-Islâmi 
( Th* Bases qf Rights in Islamic Law) , î-vi, Cairo 1 954-9. 

'AlI al-Kkàfïf, Asbdb Ikhtilâf al-Fufcahâ* (Grornds qf Disttgreement qf the 
Lawyers), Cairo 1356* 

Digists ; 

C, Ssqvcsl Hurgrouje, Sdecied Works, 3 1 5-44, 268-69. 

Abdur Raeum, The PrinetpUs qf Mtthammadan Jurisprudence, London and 
Madras 1911 (reprinted Lahore 1958) (modernist). 

N. R àohnioes, Mohammedan Théories qf Finance with art Introduction la 
Mohammedm Lava and a Bibliography, New York 1916, 33-156 (reprinted 
Lahore 1961) (the autbor's own remaries are to be used with caution). 

B. Dugatc, SirUesi del éiritto musulmano, Bologna 1926, 91-137. 

O. Peslb, Les Fondements du droit musulman, Casablanca n*d. 

L. Miluot, Introduction, 103-55 (l^dû référencés to the sources). 

D. Sàntilxana, Istitmoni, i. 51-81* 

A detailed account of the contents of one of the great classicai works on 
ufiit îs stül lacking. 

StudUs: 

Shorter EJ W , artt* *Idjmà”, ‘Idjtihàd 1 (D. B. Macdonald), *Isti6sân and 
IstiflLh’ (R. Piaret), ‘Khafa 1 ’ (J* Schacht), ‘Çiyâs*, ^Sunna* (this last now 
partly ont of date) (A J. Wensinck), ‘Taklld*, *U&ùP (J. Schacht) . 

1 * Goldziher» ‘Daa Prinzip des istishâb in der muhammedarmehen 
Gesetzwissenschaft’, Vietma Oriental Journal, i (1887), 228-36; summaiy 
in French by G. -H* Bousquet, in Arabica, vil {i960), 12*15. 

‘Überiémâ" (above, p. 233}. 

J. Lafàhke-Joinville, 'L*isü$hàb*, Travaux de la Semaine Internationale de 
Droit Musulman, Paris 1953, 80-99 (to be used with caution). 

R. Brunschvïo» 'Sur la doctrine de Mahdl IbnTüinari*, AraÜca, ii (1955)» 
1 37^49 (ed* 0 in Ignace Golddher Memorial Volume, ii, Jérusalem 1958, 

‘Variation* sur le thème du doute dan* le fiqh’, in Studi orienlalùtki in 
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commixtioîi and confusion, 137, 138, 
160. 

common informer, 52. 

Comparions of the Prophet, 32, 34, 43, 
47r 53< 

conclusive aci, 1 17. 
concubinage, 7, 16, 4 *, 127, 162. 
condition, nSfi; condition^ disposi- 
tions, 79, n. 1, rry* 159, 184. 
confession, 177, 197. 
consensus, of the scholan, 20, 30 fi, 43, 
47 p $3> &7f-j ”4* wa f 211; 

of ail Mustims, 30, 47, 59; of the 
(ancient) scholars of Médina, 61 ; of 
the Comparions of the Prophet, 64, 

?a, 

consent, 117. 

considération, E44, 148, 154, 197. 
canstitutional and administrative law, 
76, 109, 112, 114, 206. 
contracta, their juridical construction, 
22, 144 ffi, 167. 

oonversioQ to Islam, 130, 132 f*, 1994 
corporation, 155. 


countexvalue, 145 fi, 149, 15a, 158. 
Courts of Complainte 51; Court of 
Complainte ïn Saudi Arabia, 68. 
criminaï justice, criminel procedure, 
50, 54, 76, 198; SH aùû penal Law, 
culpability, 178, i8i< 
custody (of things), 134, 143, 179 f* 
customary law, of the pre-Islamic 
Àrabs, 6 ff., 77, t86, 207; in early 
Islam, 15, 17, 26; of the conquered 
terri tories, 19 T; cuttom ignored as 
an official source of Islande law, 62, 
84; customary law coexisdng with 
Islamîc law, 62, 76 ff.; customary 
commercial law, 78 fT, 82 f., 109, 
210; purist réaction* ag&instit, 86 ff.; 
aboLished in British India, 96; 
function .of custom in Islamic law, 
I44i >35* *57i 204, 

Cyprua, 93. 

Dtwfld ibn KhaUf, founder of the 
? âhTO school, 63, 72, 115. 
debt, 134, 139 f, 144, 148 f., 151, 156 f *i 
169» <97- 

déclaration, llG fF., 123, 193. 
defective, voidable, 118, 121, 156, 
delivery, 138. 

depos]t,depositary,intheKoran, 12; în 
Islairic law, 1 37, 1 39, T47 f., 1 57, 1 90. 
deputy, 190, 188, 198. 
différence of domicile, 13a, 170, 
différence of religion, 95 n. a, 132, 170. 
disagreement, 55, 65, 67. 
discretionary décidons, 25, 37 AT 
discretionary purishment, 160. 
distraint, 197. 
division, 119, 139, 
divorce, 163 fF* 
do!us t 9. 

donations, 119, 157 f*, 174; rwriîogifte, 
dmess, 39, 1 17 f,, 160, 176, 199. 
duty, 121, r8g, 206. 

eamest money, 9. 

East Africa, 66, 97. 

Egypt, 28, 54, 57, 65 f:; modernist 
législation, loi, 103 f., io6f. 
embezzlement, 180* 
tmphyUusiSj 19. 
equality by birth, 162* 
errer, 1 1 7* 

évasions, 79,82, 119, 123, 142- 
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évidence, 151, 192 ffi, 198; indirect 
évidence, 194, 198; false évidence, 
187, 196; considcradon of évidence, 
195 f»; documemary évidence, jet 
written documents; subjcct of spécial 
worits, 1 14* 

évidence* in British India, 94 £ ; in 
Iran, no. 
exchange, 1^4. 

execution of judgmenti, 197, 207. 
executor, 120, 132, 17g, 
expropriation, 142. 

f&mily, t6i £ 

family law, 76, 94, 98, loi f, 103 f,, 
105 £, 108, 109* 110. 

Fat&wâ al+'Àlmgî rtyw, Fatâwd a/* 

Tâtarkhànv)pa t works of Islande law 
sponsored by princes, 94 and n. r . 
Actions, fictiùous actions, 79 f-, 204. 
flduciary rdationship, stt trust, 
fines, 176, 207; in Saudi Arabia, 86; 
in Afghanistan, 66; in the Ottoman 
Empire, 91. 
fbrbidden, 35, 46, toi. 
foreign déments, in the customary law 
of the pre-Islamic Arabs (?), 8£; 
in ïilamic law, 19 ff., 51. 
formalhm, 1 16, 195 F. 
forum txUrman and internum, 1 03, 1 96. 
foster-porentship, io3~ 
found property, 137, 140, 159, 186. 
roundling, 159, iGfîf-, 188. 
fraud» 9, 117. 

freedom of association, 153. 

Fulânls (Fulbe), 86. 
tangibles, 136, i$a, 153, 157, 

games of hasard, in the Koran, 12 C; 

in blamic law, 147. 
gifts, in India, 94; m also donations, 
good character, 123. 

Grand Mufti, 90. 

Greeoe, 93. 

guardian, guardianship, 98, 109, IIO, 
120, 161, 168, 173, 188. 
guilt, 187, 207, 

Haxnmâd ibn Àbl Sulaymân, a scholar 
ofKufa, 31, 40, 44. 

Hanafï doctrines, 24 n, 1, 38 T, 60 f., 
64, 81 f,, 82, 108, 109. 

Hanafi school, 45, 57, 59, Gi, 63, 63, 
84, 88, 89, 94*9®* 104» **»■ 
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^anball doctrines, 60 f., 63 f., 81, 83, 
127 n. i, 132 n. t, 204. 

Hanbati school, 63, 65, 66 f. 

H&rün al-Rashîd, an 'Àbbàsid caliph, 

49.51.5 6 - , ... 

Hasan ahBajrï, an early Islamic 
scholar» 18. 

highway robbery, 175, l8of 
Hijaz, a&£, 31, 38, 66, 67. 
faire and lease, ug, 134, 154 f ; hire 
of services» 120, 155, 156, 188; bîrcd 
witness, 193. 
homicide, t8i ff. 
homosexuality, 178* 

Ib&db, lbfifi law, 3, ai, 66. 

Ibn 'Abbâs, a Companion of the 
Prophet, 32. 

Ibn Abï Laylâ, a JdÿT of Kufa, 38, 40, 
44* 

Ibn IJanbal, Traditionist, eponyro of a 
school of law, 63, 66. 

Ibn H&zm, a Zâhirï scholar, 64. 

Ibn IjLayyim aj<jawsiyya, a Hanb&lî 
scholar, 72, 61. 

Ibn Mas'ûd, a Companion of the 
Prophet, 32 f. 

Ibn al-Mufeaffa'. a secretary of state, 

55 f- 

Ibn Taymiyya, a Hanball scholar, 
63 f, 66, 72, 81, 

Ibn Tûmart, founder of the movemeni 
of the Almohads, 64, 72. 

Ibrâhîm al-Halabî, author of the 
MttUafca l-Âbhw (q,v.) t 1 ia. 

Ibrâhîm al-Naîhaî, a scholar of Kuia, 
27, 31 f., 38 f,, 41, 73. 
immovables, 136, 140 ff. 
imprUonmcnt, 175^» 184, 187, 189, 
197; as punishment in Saudi Arabia, 
88 , 

India, 4, 63 ff.» 94 AT.» 104. 
indiffèrent (neither obJigatory/recom- 
mended nor rep rehensible/for- 
bidden), 12t. 

indirect causation, 178, i8r, 182 f. 
Indoneria, 66. 

infallibility of the commuait y of 
Miislims, 47; of the consensus of the 
scholan, 39. 

inheritance, 76 f., 94, 96, 101 f., 103 f., 
109, tto, 169 ff*, 181 f., 183, 186, 
209; set aUo succession. 
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iiuane, insanity, 134, 136, ifc. 
inspecter ofthe market, 35, 5a* 
intem, 134, 178, iSi, 185, soi. 
intention 1 16 £ 
interdiction, 135! 136, 
interest, .'n pre-Islamic Arabia, 6; in 
the Koiw, iaf<; accord mg to tbe 
^ahirïs, 6^ £; in Islande law, 145 f, ; 
deviens for evading its prohibition, 
781 envisageai in the Ottoman Gode 
of Commerce, not envisaged in 
Saudi Arabia, 87 n. i. 
international law, 112. 
invalida 35, 4$, iai, 15a, 165* 

Iran* lio; ses also Ferais* 

Iraq, Iraqiana, 6 , 17 f., 30, 33, 36 f., 

3 1 . 33 f-. 33 f>. 37 & *¥> ®£. 4 $. 37 £, 
63^31,93, 103 f-, 107, i 4 «- 
Islande law, defincd, i ; iu nature, 1-5, 
] 1 f., 14, 199 f£; lu émergence în 
the Ute Umayyad period, a?; iu 
récognition by the e&rly 'Àbbhidi, 
49 fE; the end of ils formative 
period, 35 F*, 69; iti final Hgidity, 
75 ï i*s reshaping by the Modemietg, 
100 ft; iu subjcct-mattcm, 1 13, 
a 06 £j its vaüdity, 199 f.; a Wred 
law*, soa, an; a 'jurisu 1 law*, 209 f. 
Israël, 93, 103. 
iura in u aiUna, 14a. 

Jewiah (Taimudîc, Rabbinic) law, a, 
> 3 , i 5 i 20 f-, 79 - 
John of Damascus, 18 £, ay 
joint pnoperty, joint ownerahip, 137, 
r3& 

Jordan, 93, 103, 105 f. 
judge, 168 ff« 
judgment, 196* 
jurisprudence, see ufüL 

jurôtic portons, 135. 

Kirim ibn Muhammad ibn Abî Bàkr, 
a scholar of Médina, 31 » 

Kazwinî, ShifTî author of a treatise of 
AryoJ, 81. 

Khârija ibn Zayd ibn Th&bit, a 
scholar of Médina, 31, 

Khàrijïs, Kh&rijï law, 16 £, ai, 64, 66. 
Kha^âf, Hanafi author to whom a 
tre&ti&e of ÿijv/ il attributed, 8t. 
Khûtf-i shsrif of Gülhane, an Ottoman 
consdtulionai document, ga. 


Koran, 10 fl£, 18 f. t aa n. i, 09, 38, 
47- 53* 55. 60, 63, 64, 67, Ba, 
114. f 75 t 20a, aog* 

Kufa, Kufians» 24, 97, 98 £, 31 f, 

33 r.» 38, 4a, 44 f., 37. 

Kuwayt, 107 ta, r, 

land law, land tenure, 86, Bgf., 91, 
143; see also real estât*, 
lapidation, 15. 
law merchant, 78. 

Lebanon, 93, 101, 103, 107* 
legaey, a*, 83, 93, 103, 119, 13a. 134, 
' 35 . 138, i« 9 , 173 f- 
legal maxiqu, 3g. 
legal theorÿ, lee itfül. 

législation, legislators (lawgivert* law- 
makera), 5, 8, 10 f, 15, 35, 59 
55,84,87; législation of the Ottoman 
sultans, 91 ; modemist législation, 73, 
tooff. 

liahiüty, 39, 137, 139, 147 f-t ^55. *5®. 
157. i5Bf., 160, 173, 177 f-» i8o, 
183 f£, 187, 196, 204, 907 n. 1; 
for torts caused by a slave, 128 f; 
for acU of animais, 183; subjcct of 
spécial worlcs, 1 14. 
liberty of con tract, 144. 

Libya, 66 n. 1, 103, 107* 
lien, 140. 

limitatijon, 176 f*; set also prescription* 
loan of fungible objecta for coiuump- 
tion, 157. 

loan of nondtingible objecta for use, 
134, 157, 904; iu prématuré termina- 
don, 139, 157- 
locatio Mnductiùt 31 * 

Majpnûd II, Ottoman sultan, 99* 
maintenance, 83, t6i, 166, léyf., 188. 
majority, 124, 

Malaya, 66. 

MMik, a scholar of Médina, eponym 
of the Mftlikl school, 19, 39, 41, 

43 /-. 57 . 6t. 73 . 79 * 

Maliki doctrines, 39, 59, 6t f., 81* 
80, 104, ioâ, 127 n. 1, 139 n. i, 
172 n* t, 1850. 1. 

Maliki «choc!, 57, 6r, 63, 65L, B8, 97, 

gB. 

Mamlûks, 54, 91 n. I. 
mandate, 120. 

Maxifûr, ’Abb&rid caliph, 55 f. 
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manumission, maiwimhtw, 119, 129 f* 
161, 170, 174; by contrat, 42, 1115, 
lagf.; by sole of the slave to himselT, 
aso ( 129, 

marriage, 117, 119, 1G1 fL; by proxy* 

ISO* 

Mecca* G f.* 10* 13, a8* jj f., 57, 
MtuiU, kc MçflU, 

Médina, . Mcdineae» Gf. t io, 13, 28 f, 
3 1 f'i 33 35 £> 3®^ 4 T 45^ 

57^1^5* 79» 

Meÿemmed II, Ottoman sultan* 90. 
MqtUt, MgelU-t ajtfcfow 'ad/gy*, tbe 
Ottoman Civil Code of 1877, 9a f, 
96 n. 1, ioo, 113 n, 
mine, 136* 

miiKMV I94f*, 126, 161 f., )66> 174, 
t$f f,, 191, 192, 193. 
musing perron, 119, 124* 1B8. 
mistalce, 178, 181* 
mitigating circumstances, 187* 
Môbffdhân M 5 bedk> a Zoroastrian religious 
digmt&ry, 51, 

Moderniste, 73,841 rooff. 

Mogul Empire, 4, 94* 
mohaSra (médiéval Latin), derived from 
Arabie mkh&ara, 78» 

Morocoo, 61, 109 f. 
mortgage, 140* 

mortmain* pious Foundation, 123 f, 
movables, 1 36. v 

Mttdawwana, the corpus of doctrine 
of tbe followen of Mftlik in North 
Africa* 57 n* 1* 

Mhdawwma t Moroccan Gode of Per- 
sonal Status and Inheritance, 109* 
Muhammad, the Prophet of Islam, 
10 ff* 

Muhammad II Tughl&fc, a Mustim 
Indian ruler, 94 n» 1 » 

Muh ammad ibn ' Abd al - Wahb âb, 
reUgbus founder of tbe Wahhibl 
movement, 66. 

MulUfa UÂbfiur t an authoritative 
Hanafï work, 113 . 

Mu*tazila, 64. 

Muu&(ia\ the record of the teachings 
ofMÜik (q*v*), 44, 57, 63, 64. 
Muzanï, a disciple of ShSfi'î, 58* 

Najd, 86, 87. 

neceanty (as a dispensing élément), 84, 
300 * 
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négligence, 182* 

Nigeria, 86 f 

nan’fungibfes, 136, 153, 157, 159. 
non-Muslims, 19, 25, 9t, 9a, iao, 
130 K, *79, 190, i99< 
notariés, 8a, 194. 
nullity, lai fil 

nuptial giA, 38 f, 108, 161, 167. 

oath (évidence), 35, 190, 191, 197, 196; 
(undertaking), 79 n. i, 117, 119, 
139, 159; oath of abstinence from 
întercourse, 164 f 

obedience (to poütical autborities), 84, 
187. 

obligations, 144 F, 131 ff. 
obtigatory, tat. 

occupancy of m nuUius, 136; of waste 
land, 141. 

offer and acceptance, 22, 139, 143. 
office of public prosecutions, stt prose* 
cution* 

omis, buxden, of proof, (39, 190 £ t 195. 

9 pîm& prudentimi 20. 

qpfw, right of resetnion* 121. 

Ottoman Gode of Commerce of 1850, 
87 n. 1, 92. 

Ottoman Law of Family Rights, 103. 
Ottomans* Ottoman Empire* 4, 54* 63, 
8g ff,, 200. 

ownership» 136 C, t8o. 

pagans, 130, 133. 

Pakistan* 1014 f.j ai alto India, 
Palestine, 96 n* 1, 103. 
pardon* 176* 178* 

partner, partnerchip, 116, ttg, 132, 
>55 £ 

patemity, 21, 39. 

patron and client, 130* 133, [70; ta 
ûlsâ client* 
peettiium, 128* 

penal law, 76 F,* toa, 113, 163, 175 ff., 
187, 198, 206 ffl; under the ealiphs 
of Médina, tg; under the Umayyads, 
10, 24; under the early 'Abbfirids* 
50, 59; in Northern' Nigeria, 86; in 
Saudi Arabia, 87 f,; in the Ottoman 
Empire, 91 f, ; in British India, 94 f.; 
in Morocco, 10g; sa aiso criminal 
justice. 

perjury, 159, 187* 

Fexsîa, 66; sa alm Iran* 
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pm 19. 

pig p pork, 131, 135* 
pledge, pawitj 138, 139 f,j m alw 

security. 

police, 50, 54, 90,91. 
policy, 187 ; sa also siydsÆ, 
pofygamy, in pre-Islamic Arabia, 7; 
in the Kor&n, 14; iel Mamie law, 41, 
162; in ton tempo rary Egypt, 103; 
in contemporary Tu ni» a, 108* 
possession, 136, 138, 139, *4°» UL 
157 ïfl 1 ' 

practice, in the ancifint schools of law, 
30; of the MusLims» according to the 
sthool of Syria, 33; of Médina, 
according to ihe MSliltf schoo), 61 ; 
acoording to Ibn Tûmart, 64; 
practice and theory in Iilamic law, 
5$, 76 ft, 84!,; ‘judicial practice* 
('orrai?), 61 f . \ see also customary law. 
precedent, 26, 55, 

pré emption, 78, Ba, 93, 94, io6, 14a, 
190. 

prescription, 91, 118, 138; stt alw 
limitation* 

praumption ofdeath» 118. 
prçsumptions, 191 £ f 195. 
principal, tao, 158, 15g, 
prisoners of war» see captivity. 
procedure, 186 ft 
procceds, 136, 134, 160. 
procuration, 1 19 f. t 135, ta8, 140, 
156. 

prosecution, 176, 177, 184, iSgf, 307. 
proxy, 1 19F. 
public interest, 37. 

public property, 134, 141, 170,180,184. 
public treasury, 135, 136. 

Rabî'a ibn Abl 'Abd al-R&bJnân, a 
scholar of Médina, 31. 

RajA*, an early specialist in Islande 
law, 26, 

ratification, 121, 152. 
real estate, 77 f., 142 ; su tstso land law. 
reasoning in law, 34, 37 ff., 69 f£, ai 1 ; 
rejetted by the ^Shiiis, 63 £; used 
by the Mu'tazila, 64 n, a. 
rebeh, 187. 

receiving (taking possession), 9a. 
recommended, lai. 
recourse, 160, 183 f. 
rédemption of real property, 78 f 


religious (as opposed to sccular) law, 
84, 100, 106. 
repeal, 115, 

repentance, 176, 178, t&o, 199* 
reprebensible, disapproved, 131, 149, 

représentation (inheri tance), 170. 
répudiation, ttg, 120, 133, 163 fE, 168. 
ns ut ea mm t rc iû, 134, 205. 
rescision* 121, 145, igsf, 181 f., 165, 

i6fl- . . . 

raponsibüjty, 117, 124; criminal, 187. 
retaliation, 13, 18, 24* i27f. f 132, 158, 
160, 169, 181 f, 184, 185 f, 198. 
rew&rd, 159 f, 

right&tnran, 138, 140, 174. 
risk, 146 f. 

robbery, in pre-IsJamic Arabia, 9 ; 

highway robbery, în Islande law, 9. 
Roman (and Byzantine) Jaw, 20 f., 
sa n. r, 25, 79 f., toôj 209. xU:. 
runaway slave, 135. 

Sa'ïd ibn aJ'Mus&yyib, a scholar of 
Médina, 31. 
safe*conduct, 131, 206. 

Saiafiyya, a rdbrmitt movement, 73. 
sale, ai, 35, 106, 119, 141, 146, 147, 
151 fT, 158; at the lime of the cal! 
to Frîday prayer, 122, 15a. 
Sassanians, S&ttanian law, 20 f., 25, 51 * 
Saudi Arabia, 66, 87 f., toi. 
schools of law, ancîent, 28 if, 37, 45, 
47*i 55* 57 f! Inter, 48, 57 ff., 71 r, 
189, 196, 211. 

secular law, gj, lot, 107, 203. 
security, in pre^Ialanxic Arabia, 8; in 
the Koran, 12; in Islamic law, 2^, 
39, 1 46 n, 1 ; sa aîso pledge, pawn. 
sdf-ddcncc, 182, 184* 

■clf-hetp, 7, tg7 f. 

Sclira I, Ottoman sultan, 89. 
unsûtis (médiéval Latin), st/isalt, S en sa I, 
derived from Arabie fimsâr, 78. 
services, tire of, îao, 155, 156, 1B8. 
servitudes, (42, 

seulement (amicabie), 146, 146, 150, 
168, 176, 178, 181. 

$hifi*ï, jbunder of the Sh&fi'ï school, 

' 9 . 35 f-. 37 . 4 ' f*. 45 ff -. 53 . 5 a ff -. 
W. 7 ». 73 f*. Si. J JS. *03. 

Sh&fil doctrines} 6of., 81,83, ia?n* I, 
132 ti. 1, 17g m z, 204. 
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Shifi'l sehool, 59, 65,66. 

Shaybâid, a companion of Abû 
Hanïfa, 40 £, 45, 57, 8i, 202. 

Shï'a, Shiites, Shiite law, 3, 16 f., ai, 
33, 65 n. 1, 66, 1 18; ‘Twelver’ Shiitea, 
66, 94, 104, 110, 163; Zaycti Shiites, 
66,38. 

Shurayl), a legend&ry ÿôfff, 24. 
silence, Il 7* 
simulation, 1 18. 

slaves, slavery, 7, 86 n. r, 93 n. a* 
no, 1 19, 120, 126, 127 ff., 156, 159, 
i6a, 163, 166, 170, 174, 177* 178 f'* 
i86 t 187, 193. 

«leeping partnership, 1 19, 156, 
society, 155 ff. 

KOthûycn, asarbitrftton in pre-t&lamic 
Arabia, 8; and Muhammad, 10. 
South Arabia (and eut), 6, 9. 

Spam, 55 n. i, 63, 66. 
spécification, 137, 160, 174. 
spéculation, spécula tor, 123, 146, 188. 
statut personnel, personal status, 76, 93, 
94> 96, 104, io8> «PÔ- 
succession, 40, 114, 169 ff.; see aUo 
inheritance. 

Sud au, 103. 

Sufyfin Thawrî, Ixaqïan, epenyin of a 
schooJ oflaw, 58. 
suicide, 184. 

Sulaymâii jbn Yasâr, a scholar of 
Médina, 31* 

Sülcyman I, called JTanünf, Ottoman 
sultan, 89 ft 

$unnU, Suxmi law, i6f, 21, 104, 163, 
170. 

surety, suretyship, 156, 158 t., 197, 198, 
302. 

Syria, Syriant, 6, 28, 33, 40, 43, 57, 65, 
93, loi, 103, 106 f, 

T&barï, founder of a school of law, 60, 
65- 

Tâ*if, a cîty in Arabia, (. 

Tan^tmdti Ottoman législation of 
administrative refbrm, ga. 
Tât3rkh3n, a Muslim nobleman of 
India, 94 n. !.. 
taxation, 19, 34, 76, 8g* 131. 
technicai ternis, aubject of spécial 
Works, 114. 

tempo raty marnage* 16, 163. 
terni, 1(6 £, 147, 148, 159. 


testament, 173. 

tfwft, in the Koran, 13; in early Islam, 
18, at, 38 f.j in the early Ottoman 
Empire, 92; in Ialamic law, 175, 
»T9f- 

third party, 139, 19a, 194» 
threat, 1 r y fl 

tort, 7, iaa, iaBf., 147^, 160* $07. 
torture, ga* 197. 

tradition (s) : living tradition of the 
school, agffi, 34, 43, 47 j 59 £ï 
traditions from the Prophète 33 fll, 

4» * 53» 55* 58, 59 £* 6 « e 4> 

Traditîonists, 34 ff., 40, 45 f., 48, 53, 
58 fl, 62 f., 64, 81. 

Tramjordan* m Jordan, 
fressure, 136 f* 

tribal organisation of pre-Idamic 
Arabia, 7; superseded by Islam, 10, 
14, îGt, 166. 

trust, âduciary relatiozuhip, in the 
Koran, 12; in Islande law* 137, 140, 
147 f, 156, 157. 
trustée, 140. 

Tunilia* 66 n* i, 108 f. 

Turkey, 93, 103, 

'Ubayd AllSh ibn 'Abd Allâb ibn 
f Utba, a scholar of Médina, 31* 
'Uraar, calipb of Médina, 17, 32- 
*Umar ibn 'Àhd ai-'Azîz, Umayyad 
caliph, 53. 

Umayyads» 3, 23 ffl, 49 ff. 
unauthorized agency, m agency. 
unbom child, 119, 124* 
uncertainty, 135, 158, 201 ; set alto risk. 
unchastity (unlawful intercourse), 13, 

15» 3 *. i® 5 * >65* i ?5 ff-* >84; 

of the dAi/nati, 132. 

unjustified enrichment, in the Koran, 
12 n. 2; in Islande law, 145 f., 154, 
157 "■ 1* 

’Urwa Jbn al-Zubayr, a scholar of 
Médina, 31, 

usufruet, 134, 146 f., 154, 160, 168, 205. 
usurpation, 137, 138, 141, 160, 190, 
197, 200. 

'UthxnSix, caliph of Mcdina» £7. 

valid, validity, 131 ffl* 189, 190. 
vengeance (private), 176, 177, 187. 
vindication* 139, 141, 158, 197. 
voidable, set defective. 
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Wahhibh, 65, 66* 79 T», 66. 
war* ia, 19,76,9'- '50 f., 136, 
waitc Land, 141* 
water, 134, 143 F. 

wine, [35, 160; sale of and trade in 
wine, taOj 13t. 

winfr-diinkûig, in the Koran, 1$; in 
UUunic law, 175* 179; by a dhimmî^ 
13a, 

withdrawal (of a dedarntba* &c.), 
145, 15t. < 77 . <96* 

witaesses, in pre-Islamic Arabia, 9; in 
tho Koran, 1 1 ; in the fim century of 
Islam, 16 £; in Uamic kw* 193 f,, 
195* 300; must be *ûdl t 122, J25, 
193; muit not be slaves, 128; at 
the contract of marnage, l6t ; in 
penal law, 176F; professional wit- 
nesscs, 62, 194; dhimmi* as witnesses, 
i 32 ; false witne», u* (f*ke) evïdence ; 


wfrneaca in the M^eUt t 93 tu 1; in 
Egypt, 101 n* 1, 

women, 126 F, 167, 188, 193, 198. 

writîng, 117. 

writtcn documents, in pre-Islaroic 
Arabia, 9; in the Koran, n; in the 
firat ccntury of Islam, iB f* ; in 
customary commercial law t 82 f; 
in early Britiah India, 95 n. t; in 
Egypt, 101, n. ï; in Iran, non. 1; 
iubject of spécial works, 83, 114; in 
Islande law, 19$* 

Yemcn, 77* 68. 

Yugoslavia, 93, 

Çâhirî school, 63; thdx doctrine, 63 £, 
7*< 

Zoroastrians, 51, 133. 

Zufkr,a companion of Àbû Hanlf^aos. 

Zuhrï, a schclar of Médina, 3t. 
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*abd f male slave, 127. 
â&i& s nmaway slave, 135. 

'âda t custom, 6a. 

adab the duties of the fcïÿf, a 

subject of spcdal works, 83, 1 [4. 
*cuü f (pL 'udül, q,v*), of good cbaracter, 
134 , 123, J 28* 14 Ù t 189* 193, 300 ' 

'4 fw r pardon* 178, 181, 
al-ahkâm al-khamsa, ‘the five legal 
qualifications’, 20, tao AT* 
ahtâm sulfâniyya, constiiutional and 
administrative law, aubject of 
spécial Works, 114, 

ahl al~kitâb t unbelievers who ponças a 
scripturt» 131 £ 
ehtijpa, capacity* 134. 
q?d t terrn, 1 18, 

4^r, hired servant, 135, 

qjnaHi étranger*, third party, 194. 

<ÿf, wage (used în a wider meaning in 
the Koran), 8, 154. 

*a][àr, immovabla, 136» 
con tract, 145. 

'àkü t sane* 124. 

*âk\kr 136, 13a, 155, 160, ifit* t8i fil, 
184, 186 (q.v, for définition), 189. 
'dÿl* ‘reason’, the resuit of systematic 
thougfat, 46' 
âme, female slave, 137. 

* ornai, practice, 30, 33, 61 ; * ornai of 
Médina, 61 f.; ‘judicial practice’, 
fit f., 84, 109, 109, 114, 310 . 
aman, temporary safe-conduct, 131* 
306. 

amêna,. trust, deposit, fiduclary rela* 
tionship : in the Koran, 19 ; in 
Islande law, 137, 140, 147 f, 156, 
157 - 

W, deliberate intent, 124, 181 £, 
185 f, 

'£mü al~si Ifr, inspecter of the market, 
* 5 * 55 ^ l. 

ceifn, a penson in a position of trust 
(aflifro), 147» 189. 
arûbün, eamest money, 9* 


*driyya t loan of nondungible things, 
134, 157, 168. 

arth t a penalty for certain wounds, 1B5, 
l8?T . 

'jrü rejTTtif a tax on brides in the 
Ottoman Empire, %< 

'afaba, (roughly) the agnates, 161, 
1 70 AT., 184- 

aMâh wornaçaif) 'sintilarities 1 , the 
systematic structure of the law, 
subject of spécial works, 114. 
api, the principal, 1 20; principal 
debtor, (58. 

ajlj the nature of a transaction (opp. 
tnttf), 121 . 

Wj réduction of thaïes of hoirs, 1 72. 
'qjni, thing, substance, 125, 134, 203. 

badal, considération, 148. 
bâligh) ofage, 124, 
barâ'a, 153 (q.v. for définition). 
bâtit, invalid, null and vokl, I2i, 123, 
134 ^ *$3' 

bâfirt, the ‘inward* State, 123 n. i. 
bqy\ sale, exchange, barter, 146, I3t ff. 
dey al-'arâpd, a contract of barter in 
dates, 40, 134* 

btrp al-dqyn btî-deyn, exchange of 
obligation for obligation, 146' 
hqf al-*uhdaj baf dL~wafÜ' t sale of real 
property with the right of rédemp- 
tion, 78» 

bqyatàn fi baya, * double sale*, a group 
of device* for evading the pro- 
hibition of interest, 79, 
bayt al-mâl } public treaaury, 1 35. 
btgpina, évidence, 192. 
bughât, rebels, 187. 

daf\ muta* de&tio, 128. 

dallas, to oohceal a fhult or defect, 9. 

daman, liability, 39, 147. 

dâmin, liable, 147, 
dâr enemy territory, 132. 


ft9& glossary of arabic technical terms 


iâr al'Islàm, die territory of the 1*1 amie 

State, 132, 

darûk, défailli in ownership, 139- 
ffariht» necessity (as a dispensai g «le* 
ment), 84* 

dawd, daim, lawtuit, 169. 
dayn, debt, daim, obligation» 1 34, 
*44^ *4®* 

dmfârm, a forced Levy of non*Musüm 
children in the Ottoman Empire» 
« 9 * 

dhmn t l-arkâm, (roughly) the cognâtes, 

170. 

Ahmma, engagement, undertaldng, 130; 
care as a duty of conscience, 
obligation, 144* 

dkùnmïs, non-Muiliios wbo arc pro- 
tected by a Ireaty of surrender, 
130 f£, 156, [91 T, 194. 
éhukr or dlwkt hakk (pl nihkir, cihkât 
fcrtcZÿ), written document, 8a n. i, 
dhal-yod, possessor, 136* 
itw&n, army îist, 186; records of thc 
tribunal, 189* 
dfyw» btood-money, 183* 
dtfaw, conscience, farura inUmum , 193. 
dMùl, consummadon (of marnage), 
ifit. 

faft tndï biiâ *iwo 4 , unjustified enrich- 
ment, 145 F* 

fakîh (pl fitkaha), the spéculât in fl$h 
(q.V.), K 

Joré'idt thc portions allotted to the 
hein, succession in general» 114, 
170 flfl 

fard, duty, 121- 

fard, fbced thare of an heir, 170, 
faïâd al-zamôit) the (ever-increasiog) 
corruption of contemporary con- 
ditions, 84, 202- 

faîii, dcfective, voidabk, 121, 123» 135, 
146, 152, 163, T67, 178, 
fasif, flinner (opp. *adl) i 135, 179* 189- 
faM, cancellation, iai, 148, 152, 154, 
fatwà, the conddered legal opinion of a 
mft* Cd*v.), 73 f- 
fidâ*, 128 (q.v* for définition)* 
fikh, thc science of the sharVa, the 
sacred Law of Islam, 1. 
fa$ Ht, unauthoriied agent» 123» 159* 
fakahd* (pl. of fa ÿift), the reUgious 
lawyers of Islam, i, 28* 


fitrü', thc 'branche*', positive law» as 
opposed to ufûi (<3. y.)* 59, 65. 
fortifcy legal distinctions, 205; subject of 
spécial works, 1 14. 

ghobn Jaffah, 'grave déception', fraud, 

. 117- 

ghâ'îb, absent, 18B, 
ghoiio, proceeds, 134. 
ghatâma, booty, 136- 
gftaror, risk, hasard, uncertainty» 135» 
146 f- 

ghofb, usurpadon, i6o> 168* sw, 
ghkfib , usurper, 166. 
ghtyr nuClüm, not known, t$$* 
gh®r momlükf that in which there is no 
ownership, 134* 

ghurra, indemnity for cauaing an abor- 
tîon, 124, 186. 

bobs, imprûocment, 175, 187, 197* 
bobs? rétention of a tbiog în order to 
securc a daim, lien, 140, 
hadànOi care of the child by the mother» 
167- 

badd (pl- ÿudüi), a fixed punishment 
for certain crimes» 38 f,, 86 n* i, 
91 f., 95 ïu 1» u8, t20» 132, 148, 
151, 158. >® 3 f *75 ff * (q*v- 
définition), 178 IL, 184» 187, 197, 
198, 199* 

hadilh (pl, oÿâfftA)» a formai tradition 
deriving from the Frophet» 34, 
hoir, hader, not protected by criminal 
law, 184 (opp* mo'fQm)v 
fiajr, interdiction, T25, 126, 129* 

Jtatom» arbitralor, 7 f-, 10 f., 24, 189. 
hai& âdamS, privale daim (as oppoted 
to a right or claim of Allah), 1 13, 
iGo, 176 F 

Aiiâk, right or daim of Allah (as 
opposed ta a privale daim), 113, 
176. 

A^4îf, not forbidden, tai, 
barêott forbidden, 131, 123- 
(tarbi, enemy alien, 131» 184* 
bawàta, frauder of debts» 78, 1 08» 
148 f-, 158- 
hiba, donation, 157 f. 
fdtz, custody (of things), 134, 179 f - 
hisba, the office of thc (q»v.), 

52, 114, 207 f. 
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fripai (ph of Aiîa), legal deviez évasions, 
78 ff., 83 f., 114, 200, 206, 2io. 
frukm (pl,.o£AÆn), Qualification' 194; 

abo cl-cfrkâm al-khamsa, 

(udan at-fumiZj frukm (ahkâm) oJ-mdn', or 
al-man'a f frukm al-fdghût t tribal 
customary law of the Bédouins in 
Arabia, 77. 

fruküma, a penalty for certain woundï, 

1B6. 

frurtt fret person, 127. 

tira , acquittante, 148. 

*idda t waiting-period of a woman after 
temunatîoa ofmarriage» 118, 166, 
168. 

ttfta, 'permission 1 , extension of the 
capacity to dispose, 126. 
ifa\ fulfilnunt (ofan obligation), 148. 
ifrtfydf* (rdigious) précaution, 123. 
ihyd 1 al-mawâfi cultivât ing waste land, 
141. 

ÿâfr, offer (as a constitutive dément of 
a contracté ai, 143. 
ijâra, h ire and lease, gt, 99, 126, 134, 
154 f. 3 191. 

ÿâza, approvaJ, ratihabitio, iaa. 
ÿmd\ consensus, 30,fiof>, 64, 67, 114; 
ijmd* ûSl cl-Mudinn t consensus of 
the scholars of Médina, 61, 

{jUhid > ‘effort’, the use of individual 
reasoning (also ÿtihàd af-ra’jf), 
later restricted to the use of fripas 
(q v,), 37, 46, 53 > 69^1 102, 104, 
113,909,211. 

ifrâUt f reversai (of a sale), 1 48, 1 54. 
UJitiié/, disagreementj 67, 1 14. 
ikMtf&s, r8o (q*v, for définition). 
ikhtîyâf, 209 (q.v, for définition), 904. 
tfafft, duress, 1 1 7 f 

ifrrâr f acknowledgemtnt, confession, 
t 5 < - 

ïld* t oalh of abstinence from intercourse 
by the husband, 164. 
üfrâ* bil-frqj<tr t an aleatory transaction, 
T 47 * 

imam, leader, 17; caliph, 130, 141, 
182 £> 187, 197, 906. 
tmâm inlaUible imâm t titîe 

assumed by Ibn Tümart, 65. 
àn^T, ratification, 121, 152. 

'fiw, a dcvice for evading the prohibi- 
tion ofinterest, 79, 153. 


ishârà nuChQdc t 'gesture', conclusive act, 
“ 7 *, 

tsfüirâk t joint ownerahip, 137. 
iskâf t rdinquiahment (of a daim), 
146. 

isndd, the chain of transmit ters of a 
tradition, 34. 

istibrâ% waiting-period of a femalç 
slave aller a change of owner, 1 18, 
166. 

uljjfô’, reoeiving (taking possession}, 
138. 

utighUlt acquisition of proctedl, 137. 
üiihbâè, 'préférence*, a synonym of 
ùiifrsdn (q*v.), 37. 
istifrfrâky vindicalion, 139. 
istifrsân, 'approval', a discretionary 
opinion in breachofatrîct analogy, 
37, 40,46, 60 f.> fia, 115, 146 n. !» 
15*. < 55 * * 57 * * 79 * *04. 

oceupancy of a m rtuUiut , 136. 
istirdâd, vindication, 139. 
isiiffrâb, a method of legal reasoning 
particular to the Shâfi'ï school and 
to the ‘Twelver* Shiites, 21. 
istifîàft t taking the public interest into 
account, 21, 6û, 61, 62, 109, 115, 
204. 

tri vni\ oontract of manufacture, 153. 

i*tàfr t manumission, 129 £ 

'iwatf, countervaluc, 145, 152. 

jâ*iz , aÜowed, unobjectionable, I2t f* 
jam*, 162 (q*v. for définition). 
jâriyaj female slave, 127. 
jinàpa (phjtnépdf)* tort, ddict, 128, 176, 
177 f,, 181 ff, 197, 198. 
poll-tax, 1 31 , 

ju'l, rçward for bringing back a fugitive 
slave, 139 f. 

Juzfy, undetermined quantity, 147. 

kab 4 t tdring possession, 138. 
kabül, acceptance (as a constitutive 
dément of a con tract), 22, 145. 
fra 4 &\ judgmen given by the frâfl, 
forum êxtirnum^ t23, 196. 
früdà\ the district, circumscription, of a 

frafâi payment (of a debt), 148. 
hndhf faire accusation of unchastity 
(unlawful intercourse), 123, 166, 
175* <77* 179 (see also 13, 14 n, i). 
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Mfc Idamic judge, 4, io, 16, 31, 
*4 *1 37 . 44 . 5 ° ff-, 54. 5 6 » 74 f *. 
63.64. 86 ff-, go ff-, 93, 95, 97, 103, 
106 f. f 108, 110, 114, îaa f., 125, 
137, >3°> >33> >39. 161, (65, >68, 
173 . > 75 . < 77 . <88 ff., 193 ff., 300, 

407 , 210» 

l-jant&a, a judicial office in Islamic 
Sp&in, 55 n* u 

kôdit-kvtfâlj thechiefitâçfî, 50 f, 53 m i. 
kofa*a t equality by birth, 164. 

Mafàa, suretyship» 158. 

Jfc âffèra % rdigious expiation» 129» 159, 
165, 181 f, 183» 185, 207. 
kaftl t guuactor, surety, 158. 
kâftr, unbel lever* 131. 
kdhin, soothsayer, 8, 10* 

££rttfo, 'law', uted of eecular acts, 871 
the administrative law of the 
Ottoman Empire, 90. 

&ütân-funif, a text conta ining one or 
aeveral kdnûtn, 54, 84» 91, 208* 
ioan of fungible objecta for con* 
sumpdon, 157. 

(pfetma, a kindof compulsation* 24*1* 2, 
184, 19a, 197, 303. 

aim, purpose, 181. 
hâsim, divider of inheritances» 189. 

at-farik, highway robbery, 9, 175, 
180. 

kâlià) secrctary of the 'elerk of the 

court 1 , 21» 25» 189. 
kaâ, homicide» 181, 
ictoad, retaliadon, i 3 l» 

%Gwà*id t 'ndes 1 , the technic&l prin- 
dples of positive law» subject of 
spécial works, 1 14. 

khahtm i privacy {between busband and 
wife), i6k 
kharàj, land-tax, 13t. 
khàry t étranger 1 , third party* 139, 194. 
khapn, party to a Zawauit, 190. 
khafa\ miatakr, 181 f., 187. 
thtpdna, embezzlemcm, 1B0, 
kÀpêr t qptio t rîght of resefsrion» 118, 
I2i, 145» 148» 15» t, 154, 155, 
169. 

khzpât al+sharfi stipulât td right of 
cancelUtlon, iofi, 153. 
jtAuT, a form of divorce, 164. 

litigation, 189* 

££na f value, 152. 

^tij nou-fungible, 1 g 6* 


kinâya^ 4 allusion 1 , implicit dcclsration, 
tiâ. 

Évdÿ, rettüation, 120, 181, 184, 198. 
^isma t division, 139» 
kiyâi) analogy, parity of reasouing, 21, 
37,46» 60, 114, 157, 208. 

b£*/> foundUng, 159» 166, 
lâçtfft, binding, 121, 139. 

H 4 ân t 163 {q.v, for définition)» 16B, 179, 
m * "97. 303- 
Ktf, robber, 9, 

Uikafa, found property, 137* 

madhhaà (pi. madhâhib), '*chool T of 
religious law» 59 n. 1, 
mà'dhû 'n, a slave who tas bcen given 
permission to trade, taâ f 
ma*din t mine, 136. 

p ufdüd mttlakâriè, things that can be 
counted, 136* 

mqfkûd f mis&iag person, 124, 
mahnnm^ sce mohram* 
tttafttfar, minutes, ibe writien record of 
proceedîngs before the 83, 
169. 

mahr, nuptial gift, 38 t., 161, 163, 167, 
178, 191, 192* 19g, 197. 

*fair* or average maht defined, 167* 
mnhram (pl. mafwim) t a person rtlated 
to another within the forbiddm 
degrccs» 129, tfia, 167, 180, 184» 
mùjhùiy unknûivn, 147. 
majlù t ‘session 1 , meeting of the parties, 
145, 164. 
tnsane» 124. 

trtokîl, kqjtfii thinga that can be measured» 
136. 

maJfcrdA, reprehemible, disapproved, 
121 f 

moto, market dues in pre* Islamic 
Arabia, 8; illégal taxes in klaraic 
law, 76- 

Hw'&Ur ‘reasonable’, the result of 
■ystemade thought, 46* 
mal t ns in £tmuunttD t "$4j 1331 ^52, 203* 
mdl numÜÜf mât nabtt, movabJes, 136* 
malasâ, the reverse of ’tàida (q.v.), 8. 
fndiiky owner, 136* 

m&'tiim, 4 kQown% certain» 1 18, 147 
(opp* ghqp r malüm, majhüly qq.v,), 
male slave» 127. 
ntandüby recommcnded» 121* 
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mnnjaa (pt. mand/F), proceedi, usufruct, 
i*6, >34* 

marsvm, f dccree*» used of modem, 
secular acta» $7. 

flkvAriT» recognized by the ïaw, 12t. 
moftafri, the public mterest, 61* 
flwtyr, 135 (q f v* for définition). 
rrui > fim i inviolable, protected by 
criminel law» 184 (opp, h&b). 
matûh^ idiot» 124. 
maur$ûf t in abeyance, 1 19, 
tnctM, thc patron, or thc citent, 40, 
»3<>, 133* 170* 

mawlcwï, term u»ed in India for a 
Mudim schotar of rclîgiou» law, 95. 
moaûzün, waznt* thinga that can be 
weighed, 136, 

mqpnV, a game of haxard, 12 £» 146» 
nurpia, animais not ritually ilaughtcred, 
* 34 - 

mofôlk, sec napf jW-mopf/ù», 
milk, ownervhip {also in a wider 
mcaning), 136, 178, 179* 
rmik at-àmma t public property, 134, 141. 
mit/U, just mean, average, fair, 1 54* 1 67, 
soi. 

mitàU, fungibfc, 136. 
mu’âmala, ' transaction’ , euphemistic 
tcrm for a device for evading tbc 
prohibition of interest, 7g. 
mü'âmalâti pecuniary transactions, 143. 
muâH'üâa mâlijya t exchange of monctary 
assets, 119, 120, 143. 
xmbdb, indiffèrent (neither bbligatory/ 
recommen ded cor répréhensible/ 
forbidden), 121. 

mutera' <1, a form of divorce, [64. 
mubham, ambiguous (déclaration), 1 1 7. 
mudabhar t a slave who has been 
manumitted by tadbir (q*v*)» 129, 

135- 169. 186* 

mutfârabt i, sleepmg partnership, 119, 
156 f. 

irwdddi *<tlaph, défendant, 18g. 
mudd&i t claimant» plaintif?, iBg. 
mufàwafa, unJimited mercantile partner* 
shîp, nfi, 132, 156. 
mq/Kr, banknipt, 198. 
mrç/ïf, a spécialise in religion» law wbo 
gives an authoritative opinion, 07, 
73f<»9>*93i 95- «8. 
nsAôids, a contract of bar ter ha com, 
9» 146, 154. 


muAft in, 103 (q,Vi for définition), 178» 

■ 79 - _ 

tmtfrUtkir, speculator on naing priées of 
foodj r88. 

miihi&rib, the rslamie inspecter of the 
marfcet, 25, 52, 55 m I* 84, 92» 
1 14» 190, 207* 

imtjiakid, a qualified lawyer who uses 
ÿti hâd (q-v.), 37, 65, 71 f. 
mvkaltqf ; (fuHy) responsible, 124» 131, 

■ 79 * 

mu fatftùft a lawyer who uses taktfd (q.v.) , 

mukâtobii, manumission by oontract, 42» 
125, 129 f, ISA- 

mukdtab) the slave who bas concluded 
thia contract, 42 f-, 129 f*, 135, 
136, 174, <B6. 

mnkhnfaroi a device for evading the 
prohibition of interest, 78 f. 
imdénuua, an aleatory transaction, 147* 
muiâtama, perso naJ supervision (of 
défendant by plaîntifF» &c.)> 197* 
mu msjyUt ‘intelligent’, 'discrifttinating 1 
minor, 125, 192. 

munàbodha, an aleatory transaction, 147* 
murâbafxa, resale with a stated profit» 
* 54 * 

murtodf» apostate, 138. 
msuôbTi, a contract of lease of agri- 
cultural land, 119, 155, 136. 
mtuhâ*, joint ownership, 138* 
mustaiuib^ rccommctided , 121. 
muriu Wn, an enemy alien who has been 
given an aman (q.v.) t 131. 
muf'a, temporary marnage, 163. 
imd'c, indemnity payable in certain 
cases of répudiation, 167. 
mula'ârjf) customary, 144. 
muwS 4 &*a t *undemanding’» tenu for a 
document used in connexion with 

Afràt, 83 * 

mautakkil, the principal (as o^rased to 
the agent), 120. 

muwdldl, contract of dientship, 133» 
170, 

mutai tma, a contract of barter in dates, 
40, 146» 154, 205, 

rrmzëra'a, a contract of leate of agri- 
cultural land, 1 19, 155, 136. 

nufcJçUj maintenance, 167. 
ttâftdh, opérative, 121 * 
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nqfr, b&nishment, 187. 
nâhbi robbery, 180» 

nJ*ü, deputyin mattera of wonhip, 1 19. 
nasï*a r delay, 153. 

naskhj repeal (nàsikh, the repealing 
passage ; mansûkh, thc rcpealcd 
<mc), 115* 

nùçar JU-mafâlùn a f invefliigïtion of com- 
plainte \ 51, 34, 84, 189, ao6. 
n^dÿ, marria^ i6i- 
npdfa, proxy in worahip, 119, 
nijtyQ, in tout, 116 f , 1 18, 123* 
iü^soif nizàm-nàme, ‘ordimce’, uaed of 
modem, secular régulations, 87. 
nukùl t itU (to take the oath, &c.), 
i9<>i >97’ 

rabb, owner, 138. 

tcbb al-mât, aleeping partner, 156. 
rodâ'j fosterage, 162, 
rahn, pledge, pawn, aecurity, 8» 12, 39, 
1381 139 f. 

rakala, substance, also the person (of a 
slave), 127, 139, 134, 205, 
dave*, 127* 

ras capital, 1 53, 

rashtaa, bribery, 188, 
resùt) messenger, 1 19. 
ra*y t ‘opinion*, indîvidual reasoning, 
a8, 37, 46, 53, 60, 70, 
ribd, ‘excess’, interest, 12, 40, 145 iï. f 
>53 f * 155* >57- 
ritfâ, consent, 1 1 7. 
riftût, treasure, 136. 

nyû\ withdrawal, révocation, rétracta- 
tion, 145, 151, 158, 177; retum, 
r 57* 

Tufabd, an archaic forni of donation, 8, 
158’ 

rutn [pL arkân), casent ial élément, 1 16, 

jaW, minor, 134, 
fadàth nuptial gift, i6r. 

charitable gift, 137, 15Û, 205» 
safth, irresponsxble, 135. 
fd/to, 8, 145 (q.Yi for définition), 146. 
ftighir, minor, 124* 

jàhib aJ-jjZj:, inspecter ofthe market, 25* 
fafâh, valid, legally effective, 121 ff, 
190« 

sahm> fixed share of an beir, tyo. 
faik (pi, fukük) r written document, 78, 
82 n* 1, 193, 


sciam t contract for ddivery with pre- 
payment, 106, trg, 147, 133, 

155’ 

S&f t exchange (of monêy and prêtions 
metalj), 154* 

farib, explicit (déclaration), 116. 

«rija, tbeft, 175, 179. 

W>, si*àya t 129 (q.v* for définition). 
shahâda, testimony, évidence of wît- 
nesses, 19a, 194. 
shâhid (pl. shuhtid), witne», 193. 
shar\ shari f a t the sacicd Law of Islam, 1, 
and pojiint; opposed to nyiro, 
administrative justice, 54 f. 
sharîk, partner, 139, 155. 
sharika, ihirka, society, partnetship, ug, 
155 f. 

shmihat mâi t association in property, 
joint ownership, 138, 136» 
short (pL jAimû/), prerequisite, condi- 
tion, 1 iS; stipulation, 145* 
shaykh al-hldm, thc chief nitfH of a 
country, 74; in the Ottoman 
Empire, 90. 

shibh, quasi-, 181 f., 185 n. 1. 
stùrâ*, pur chase p 151. 
shvbha, 163, 176 (q,v. for définition), 
178, 179 r. 

shuf*a t pre-emption, 94, 106, 142, 192, 
l 94- 

ihurh al-khamr l wine-drinking, 175, 17g, 
Jhvrfa, police, 50. 

shunt} (pl. of dor/), ‘stipulations 1 , legal 
fbrmularies, 82 n. i, 83 f., 114, 
310- 

sij$ t written judgment of the b$ 4 < t 83, 
189. 

simsâr t broker, 78, 120, 
siyàsa t ‘policy*, administrative justice, 
54i86f î 9r, 187. 

siydsa skariyya, siyâsa within the 
limita assigned to it by the sharï'a, 
54 

subasMy chief of police In the Ottoman 
Empire, go, 92. 

suftaja, bill of exchange, 78, 149* 

Mfi, amicable sctüement, 148, 181. 
sultan, autborîty, dominion, ruling 
power, 206. 

sunna, precedent, normative legal 
custom: in pre-lslamic Arabie, 8; 
in early Islam, 17; in the ancien! 
schoolsofl&w, 30 h 33; according 
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to $hiii f ï, 47, 59; ace ording to 
Ibû 55; accardicg to 

Ibn Tümart, 64. 

sunna of the Ptophet, [7^ 33 r, 43, 
47, 53, 60 1, 67, 114. 
furm d of Abü Bakr and *Umar, 18. 
suntta t recommended, 121 , 

t&'aMïy fault, illicit act> tort, 140, 147 f*, 
* 57 - 

fabakâtj biographies of Lawyert arranged 
by 'classa' or générations, lubject 
of spécial works, 1 14. 
tadbù > manuminion which takes eifect 
at the death of the owncr, 129. 
tafrik, a dissolution of unrtiage, 163. 
htfwîf, 164 (q,v. for définition}. 
tohâiaft 191 (q*v, for définition). 
tdiâiur, oonfiict of équivalent testi- 
moine*, 195. 
loAduf, ihreat, 117. 

tûftUîj a device to remove an impedi* 
ment to marnage, fia f 
Uf}ir t trader, marchant, euphemistic 
terni for the money-knder, 79. 
laÿôfcqf» taking poascteion reciprocally, 
138, 152. 

loÿgpti, simulation, 118. 
tafc&f» referencc to the Comp&nions of 
the Frophet {in the ancien! school* 
of law), 32, 47; reliance on the 
teaching of a master, 58 f.» 65, 
71 ffi, 102, 115, adopting the 
doctrine of a school of law for a 
particular transaction, 68 n. I. 
faidk, répudiation, 163 f, 165 n. 1. 
Utfffy, comhimng the doctrines of more 
than one school, 68 n. 1, 106. 

(ali% aLfaUfci form of conditional 
répudiation, 164. 

Uardik jü-hâl> immédiate transfer of 
ownership, 119. 
tâmm t complété, 152, 137. 

Imuuzuh, religious scruple, 123. 
lapUj an Ottoman fiscal institution of 
land law, 90- 

teVÿj 187 (q.v* for définition). 
foriJba, esta te, 169. 
îasaUum 3 taking ddivery, 138. 
tefarrufi capacity to dispose, 1 24 ; 
disposition, 143. 

icsbîlt bi^abaè t indirect causation, 181, 
182. 


UuUm t delivery, 138. 
tmvba, repentance, 176. 
tawliya, resalc at the stated original 
cost, 133 f ^ 

tûr'ztff discretionaiy puxtishment 
awarded hy the Aôtfï, 88, 91, 132, 
175, 178 f., 180, 184, 187, 197, 
207 f. 

thaman, price, 132. 

CAi£a, a trustworthy peraon, 83* 
tjfl, smaU child, babe-m-arms, 124. 

*m£hr t excuse (for non-ful filment of a 
çontraçt of ijàra) , 154. 

'ud$ï (pL of l &il 3 q*v.), professioïial wit- 
n esses, 'notariés*, 194. 

*tthda t a guarantee against spécifie 
fhults in a slave or an animal, 
particular to the Mâlîkl school, fil 
q/ro, faire, rent, 154* 

*dçr t 17B (q.v. for définition). 

'uÿdfa, a Mâiitî puniihnuent in cer- 
tain cases of homicide, 183 n. 1, 
207. 

t ukmâ* y the religious schotais of Islam, 
2$, 84, 87 f., 89, 102, 105, ïio. 
vmm wabtd, female slave who haa home 
a child to her owtier, 129, 133, 
166, 169, T7&> 186, 

'tmrdy donation for life, B, 158. 

*urf t custom, 62, 136. 
müi (aing. ^J, or 1 tfül the ‘rooü* 

or theoretical bases of Islamic law, 
48, 591F., 71, 114 f. 

wadt*a t depoait, 157. 

wafiTûj resale with a rebate, 154. 

W$jib> (i) obhgatory, 121 ; (2) definite, 
binding, due, 22, 121 f. 
wakâla, procuration, (20, 156. 

Wûkfj pioua fbundadon, mortmain, 19, 
76 f. t 80 n. 1, 83, 90, 93, 94, 96 f., 
toi f-, 103, 108, 114, 125 f., 134, 
143, 160, 205, 20g. 

«U, deputy, agent, proxy, 190; 
attorney, tqo. 

ufûld% thc relationship of client and 
patron, 40, 130. 

woiî t legal gu&rdian, 120, 161 f., 165. 
watt üt-dam t the ncxt of kin who bas 
the right to demand re lallation, 

l8r, 1814. 
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z&ira'i rdigious scruplc, 123. 
wâriih, heir, 170. 

tDOfft thr circums tances of a transaction 

(opp* tfli. 

wajij executor and /or guardian 
appointcd by tcttanunt, 120» 173. 
o«yijF)Aa (pl. W 4 fây&)> Eegacy» 173 f. 
wathifoi (pi, wathâ'ik)i written docu- 
ment» 8a n. i, 193. ' 

witàjO} compétence, jurisdiction, ifi6< 
wtt&üfj abeytace (of rights and legal 
eflects) , ug. 


yod, possession (also in a wider mtan* 

in«). 136 * 

yamittf oath (uodertaking), 159. 

çâhir t the literal meaning (of Koran 
and traditions), 63 f; the 'eut- 
wanT State, 123 n. I. 
zaXâtf alms-tax, 105, go& 
zcaj y trustant!; z&u&Oj wife, 161. 
çihàr, 165 (q.v. for définition)» 303* 
n'nÂ, unchastîty (uniawful inter course)» 
> 75 . > 77 . * 7 ^. > 98 * 


